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ABSTRACT

The Apartheid government passed segregation laws which favoured the white minority
and unfairly discriminated against black people. The Constitution of the Republic of South
Africa acknowledges the hardships caused by Apartheid and thus contains an equality
clause governed by section 9 of the Constitution which prohibits unfair discrimination. The
Constitution places an obligation on parliament to enact legislation with the aim of
advancing and protecting persons or categories of persons disadvantaged by unfair
discrimination. The Employment Equity Act 55 of 1998 (EEA) is one such statute which
aims to achieve equity in the workplace by promoting equal opportunities and fair
treatment in employment through the elimination of unfair discrimination and to implement
affirmative action measures. Research shows that black employees in South Africa are
subjected to racial discrimination! as a consequence of the apartheid laws that existed in
the past. It is for this reason that it is important to examine the laws that exist at present

that aim to protect such employees.

This study contains a discussion on the provisions contained in the EEA governing unfair
discrimination and affirmative action. The purpose of this study is to determine the extent
to which the legislative governing racial discrimination protects black people in South
Africa and whether these laws should be amended and/or supplemented. This will be
done by discussing legislation, case law and journal articles which provides the outcomes
of interviews that were conducted with employees as far as their experiences of racial

discrimination and affirmative action are concerned.

KEYWORDS
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@ Apartheid
@ Black People

@ Constitution of the Republic of South Africa

1 Khumalo B ‘Racism in the workplace: A view from the jurisprudence of courts in the past decade’
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CHAPTER 1

INTRODUCTION

11 INTRODUCTION

South Africa is stigmatised as a result of its history of segregation and unfair discrimination
against black people.?. During apartheid, the law permitted employers to discriminate
against employees unfairly on grounds such as race thus making it difficult for black
employees who were unfairly discriminated against to approach the courts.® Employment
policies which existed during apartheid prohibited black people from working in senior
levels of a workplace, thus leaving black people to work as unskilled labourers and wage
inequalities between black and white people existed.* The enactment of the South African
Constitution has been described as being a ‘masterpiece of post conflict constitutional
engineering in the post-cold war era’.> The Constitution brought an end to the decades of
legalised unfair discrimination.® The Constitutional Court in President of the Republic of
South Africa v Hugo’ explained the importance of eradicating racial discrimination in

South Africa as follows:

‘At the heart of the prohibition of unfair. discrimination lies a recognition that the
purpose of our new constitutional and democratic order is the establishment of a
society in which all human beings will be accorded equal dignity and respect
regardless of their membership of particular groups. The achievements of such a

society in the context of our deeply in-egalitarian past will not be easy, but that is the

goal of the Constitution should not be forgotten or overlooked’.8

2 Strauss M ‘A historical exposition of spatial injustice and segregated urban settlement in South
Africa’ (2019) 25 Fundamina 136.

3 Du Toit D ‘Protection against unfair discrimination in the workplace: Are the courts getting it right?’
(2007) 11 Law democr. Dev 1.

4 Mcgregor M, ‘A legal- historical perspective on affirmative action in South Africa’ (Part 1) (2006) 12
Fundamina 92.

5 Powers BO The “Reasonableness” of Poverty: Progress and Pitfalls in South Africa’s Socioeconomic
Jurisprudence (published Senior Project thesis, Bard College, 2014) 33.

6 McConnachie C ‘Review: Human dignity, 'unfair discrimination' and guidance’ (2014) 34(3) Oxf J Leg
Stud 610.

7 President of the Republic of South Africa v Hugo [1997] ZACC 4.

8 President of the Republic of South Africa v Hugo [1997] ZACC 4 para 41.
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The Constitution established three vital fundamental provisions that apply to all citizens.®
First the Constitution guarantees everyone equal protection before the law!® and outlaws
unfair discrimination based on grounds which includes race.! Secondly, the Constitution
places a positive duty on the government to enact national legislation in order to eliminate
unfair discrimination and promote equality.'? The Employment Equity Act 55 of 1998
(EEA) was promulgated to give effect to section 9(2) of the Constitution.*3

1.2 PROBLEM STATEMENT

The years of unfair discrimination and oppression created a legacy of inequality in the
South African workplace.'* Legislative measures have been enacted with the aim of
eliminating the inequalities.!® The EEA aims to achieve equity in the workplace by
promoting equal opportunities and fair treatment, through the elimination of unfair
discrimination and by implementing affirmative action measures.'® It has been argued
that even though the EEA aims inter alia to create a representative workplace, a
representative workplace does not always exist in South African workplaces.!’ Even
though affirmative action measures aim to advance people from designated groups,
research shows that some black employees have negative opinions with regards to the

manners in which affirmative action measures are implemented.

Research also shows that black employees are still subjected to racial discrimination.®
This is the case despite the provisions contained in the EEA prohibiting unfair

discrimination and promoting equal opportunities.

9 Geldenhuys J & Kelly-Louw M ‘Hate speech and racist slurs in the South African context: where to
Start?’ (2020) 23 PER / PELJ 5.

10 Section 9(1) of the Constitution of the Republic of South Africa 1996.

11 Section 9(3) of the Constitution of the Republic of South Africa 1996.

12 Section 9(4) of the Constitution of the Republic of South Africa 1996.

13 Preamble of the Employment Equity Act 55 of 1998.

14 Mushariwa M ‘The cycles of affirmative action in the transformation of the workplace’ (2020) 32 SA
Merc LJ 99.

15 Mpedi LG ‘Unfair discrimination in the workplace’ (2016) 4 TSAR 835.

16 Dupper O ‘The prohibition of unfair discrimination and the pursuit of affirmative action in the South
African workplace’ (2012) 2012(1) Acta Juridica 244.

17 Mushariwa M ‘The cycles of affirmative action in the transformation of the workplace’ (2020) 32 SA
Merc LJ 99.

18 Khumalo B ‘Racism in the workplace: A view from the jurisprudence of courts in the past decade’
(2018) 30 SA Merc LJ 390.



1.3 RESEARCH QUESTION

Flowing from the problems that prompted this research, this mini-thesis answers the
research question: To what extent does the South African legislative framework protect
black employees against racial discrimination? This study answers the sub-questions
below:

- How does the law governing unfair discrimination protect black employees?
- How does the law governing affirmative action protect black employees?
- In which ways should the law governing unfair discrimination and affirmative action be

amended and/or supplemented?

14 AIMS OF THE RESEARCH

This thesis contains a discussion on the legislative framework governing racial
discrimination in the South African workplace. Similar to the EEA, the Promotion of
Equality and Prevention of Unfair Discrimination Act 4 of 2000 (PEPUDA) was also
enacted to give effect to section 9 of the Constitution.’® The EEA applies to workplace
discrimination,?° while PEPUDA applies to persons who are excluded from the scope of
the EEA.?! This study focuses on the extent to which South African legislation protects
black employees against racial discrimination. As a result of this research focusing on
racial discrimination which black employees are subjected to this research will be limited
to an examination of the provisions contained in the EEA. The EEA consists of two main
parts. Chapter 2 of the EEA contains the provisions governing unfair discrimination.
Chapter 3 of the EEA contains the provisions governing affirmative action. This thesis
consists of a discussion on the provisions governing unfair discrimination and affirmative

action to determine the extent to which black employees are protected.

While other forms of discrimination exist such as on the grounds of gender and disability,
this study will be limited to a discussion on racial discrimination. Racial discrimination is

the focus point of this research because South Africa’s history is one of racial

19 Section 2 of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.
20 Employment Equity Act 55 of 1998.
21 Section 5(3) of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.
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discrimination towards black people, and it is thus important to scrutinize the current law
of South Africa to determine the manners in which black employees are currently

protected by the laws governing racial discrimination.

1.5 SIGNIFICANCE OF THE RESEARCH

Racial discrimination and affirmative action are important issues in South Africa as a
result of the fact that the country comes from a past that oppressed black people. It is
thus important to examine the laws in place that prohibits racial discrimination in the
workplace. Affirmative action measures exist with the aim of rectifying the imbalances
caused by Apartheid. This research is important to black people since it will create
awareness for black people on whether they are adequately protected by South African
legislation. This research is important to employers in that it will assist in educating
employers with regards to the importance of equality in the workplace and how racial
discrimination affects black people in the workplace. Furthermore, this research is
important to employers as it contains a discussion on the importance of affirmative action
in promoting equality in the workplace and the procedures employers should follow in
implementing employment equity measures. The fact that black employees are subjected
to racial discrimination in the workplace is disturbing and concerning, it is thus important
to determine the extent to which the South African legislative framework protects black

people against racial discrimination.

1.6 LITERATURE REVIEW

Khumalo provides important information on racial discrimination in South African
workplaces.?? In his study, he highlights the ongoing acts of racial discrimination in South
African workplaces, despite the existence of laws that prohibit racial discrimination in the
workplace.?® The use of case law in Khumalo’s discussion is valuable as it provides a

view of the current situation insofar as racial discrimination in the workplace is

22 Khumalo B ‘Racism in the workplace: A view from the jurisprudence of courts in the past decade’
(2018) 30 SA Merc LJ 377.
28 Khumalo B ‘Racism in the workplace: A view from the jurisprudence of courts in the past decade’
(2018) 30 SA Merc LJ 378.



concerned.?* The current research differs from Khumalo’s research in that this research
examines not only the way in which the legislative provisions governing racial
discrimination are applied in case law, but also examines the outcomes of interviews
conducted with employees and employers that are contained in journal articles and

reports to determine the ways in which these provisions are applied in the workplace.

Maqutu and Motloung’s research is based on the judgment handed down by the Labour
Appeal Court in SAEWA obo Bester v Rustenburg Platinum Mine and Another.2> These
authors argue that the Labour Appeal Court in the aforementioned case failed to
recognise racism due to the fact that racism has been normalised in the South African
workplaces where white dominance still prevails.?® This research is useful as it provides
guidelines on the ways in which to resolve matters involving racial discrimination in the
workplace.?” While this research is valuable, the current research examines not only the
processes that should take place in the workplace, but also the remedies that are
available to black employees who have been unfairly discriminated against on grounds

such as on the ground of race.

Mokoena’s research is based on the judgment that was handed down in South African
Revenue Service v CCMA and Others.?®2 Mokoena’s research outlined the racial
ideologies some employers and employees have inherited from colonial and Apartheid
laws and how these ideologies still contribute to racial discrimination in South African
workplaces.?® Mokoena furthermore suggests that workplaces should speak about
racism and its impact on victims.3° While this research is important in determining one of
the reasons for racial discrimination persisting in South African workplaces, the current

research contains a discussion on the provisions that form part of the EEA in order to

24 Khumalo B ‘Racism in the workplace: A view from the jurisprudence of courts in the past decade’
(2018) 30 SA Merc LJ 378.

25 SAEWA obo Bester v Rustenburg Platinum Mine and Another (2017) 38 ILJ 1779 (LAC).

26 Maqutu L & Motloung S ‘Hidden racial attitudes within the workplace: an evaluation of Bester v
Rustenburg Platinum Mine’ (2018) 34 SAJHR 263.

27 Maqutu L & Motloung S ‘Hidden racial attitudes within the workplace: an evaluation of Bester v
Rustenburg Platinum Mine’ (2018) 34 SAJHR 267.

28 South African Revenue Service v CCMA and Others (2016) 37 ILJ 655 (LAC).

29 Mokoena K ‘The subtleties of racism in the South African Workplace’ (2020) 3(1) Int. J. Comput.
Digit. Syst 28.

30 Mokoena K ‘The subtleties of racism in the South African Workplace’ (2020) 3(1) Int. J. Comput.
Digit. Syst 35.



ascertain whether these provisions should be amended and/or supplemented to provide
additional protection to black employees.

Mushariwa’s research is based on the importance of affirmative action in promoting
equality in South African workplace.®! In her research Mushariwa suggests that the goal
of affirmative action should not only focus on promoting equality by placing people from
designated groups in levels of the workplace where they are underrepresented, but
should also focus on eliminating the barriers to employment that are affecting people from
designated groups.3? While this research is important in understanding the aspects of
affirmative action that should be focused on in the South African context, the current
research will in addition to discussing the purpose of affirmative action and the forms of
affirmative action measures that exist, also contain a discussion on the obligations placed
on designated employers when implementing affirmative action measures in the

workplace.

1.7 RESEARCH METHODOLODY

This research adopts a desktop research methodology which consists of a discussion
and an examination of primary and secondary sources. Primary sources such as the
Constitution, legislation such as the Employment Equity Act 55 of 1998 (EEA),
international conventions and case law is used in this thesis. The Constitution is
discussed as a result of the fact that legislation enacted should be consistent with the
provisions contained in the Constitution. The EEA will be discussed since it contains the
provisions governing unfair discrimination and affirmative action. Case law will be used
to answer the research question since courts are responsible for interpreting legislative

provisions.

Secondary sources, such as books and journal articles have been used to discuss the
different views of scholars on the subjects of racial discrimination and affirmative action

in South Africa. Journal articles are also used where authors have conducted interviews

31 Mushariwa M ‘The cycles of affirmative action in the transformation of the workplace’ (2020) 32 SA
MERC LJ 99 101.
32 Mushariwa M ‘The cycles of affirmative action in the transformation of the Workplace’ (2020) 32 SA
MERC LJ 99 112.



with employers and employees on their experiences with regards to affirmative action
and racial discrimination in order to examine the outcomes of the interviews that were
conducted by the authors. Lastly, employment equity reports which include statistics will
be used to determine what the current situation is and what the rate of improvement is

insofar as the representation of black people in the South African workplace is concerned.

1.8 CHAPTER OUTLINE

The thesis consists of 5 chapters. Chapter 1 contains inter alia the problem statement,
the aims of the research, the significance of the research, the literature review, and the

research methodology.

Chapter 2 of this mini-thesis consists of a discussion on the legislative provisions
governing racial discrimination and consists of a discussion on the meanings of
discrimination and unfairness. This chapter also contains a discussion on the remedies
that are available to employees. Chapter 3 of this mini-thesis contains a discussion on
the legislative provisions governing affirmative action and the procedural obligations

which the EEA places on designated employers.

Chapter 4 of this mini-thesis consists of a discussion on the experiences of black
employees insofar as racial discrimination and affirmative action is concerned which have
been obtained from literature such as journal articles. The objective of this chapter is to
determine what the state of racial transformation is at present and the ways in which the
legislative provisions are applied in practice. Chapter 5 consists of the conclusion which

contains the closing remarks and the recommendations.



CHAPTER 2

THE SOUTH AFRICAN LEGISLATIVE PROVISIONS GOVERNING RACIAL
DISCRIMINATION IN THE WORKPLACE

2.1 INTRODUCTION

The right to equality contained in the Constitution prohibits unfair discrimination. Section
9 of the Constitution contains the equality clause, which reads:

‘(1) Everyone is equal before the law and has the right to equal protection and benefit
of the law.33

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To
promote the achievement of equality, legislative and other measures designed
to protect or advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken.3*

(3) The state may not unfairly discriminate directly or indirectly against anyone on
one or more grounds, including race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture, language, and birth.3°

(4) No person may unfairly discriminate directly or indirectly against anyone on one
or more grounds in terms of subsection (3). National legislation must be enacted
to prevent or prohibit unfair discrimination.36

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair
unless it is established that the discrimination is fair’.3

The EEA was enacted to give effect to section 9 of the Constitution and contains
provisions governing the prohibition of unfair discrimination in the workplace.®® In Harksen
v Lane NO and Others?? athree-pronged test was created to determine whether a statute
is constitutional in terms of the equality clause or not.*° The Constitutional Court outlined

the stages of the enquiry as follows:

‘(a) Does the provision differentiate between people or categories of people? If so, does

the differentiation bear a rational connection to a legitimate government purpose? If

33 Section 9(1) of the Constitution of the Republic of South Africa, 1996.
34 Section 9(2) of the Constitution of the Republic of South Africa, 1996.
35 Section 9(3) of the Constitution of the Republic of South Africa, 1996.
36 Section 9(4) of the Constitution of the Republic of South Africa, 1996.
37 Section 9(5) of the Constitution of the Republic of South Africa, 1996.
38 Preamble of the EEA.

39 Harksen v Lane NO and Others 1998 (1) SA 300 (CC).

40 Harksen v Lane NO and Others 1998 (1) SA 300 (CC).
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it does not, then there is a violation of s 8(1). Even if it does bear a rational

connection, it might nevertheless amount to discrimination.

(b) Does the differentiation amount to unfair discrimination? This requires a two-stage

analysis:

(i) Firstly, does the differentiation amount to "discrimination"? If it is on a specified
ground, then discrimination will have been established. If it is not on a specified
ground, then whether or not there is discrimination will depend upon whether,
objectively, the ground is based on attributes and characteristics which have the
potential to impair the fundamental human dignity of persons as human beings or to

affect them adversely in a comparably serious manner.

(i) If the differentiation amounts to "discrimination”, does it amount to "unfair
discrimination"? If it has been found to have been on a specified ground, then
unfairness will be presumed. If on an unspecified ground, unfairness will have to be
established by the complainant. The test of unfairness focuses primarily on the
impact of the discrimination on the complainant and others in his or her situation. If,
at the end of this stage of the enquiry, the differentiation is found not to be unfair,

then there will be no violation of s 8(2).

(c) If the discrimination is found to be unfair then a determination will have to be made

as to whether the provision can be justified under the limitations clause’.4!

This test should not be used to determine whether an employer has unfairly discriminated
against an employee.*? The reason for employees and courts not being allowed to make
use of section 9 of the Constitution directly, is because legislation (in terms of which relief
should be sought), has been enacted to give effect to section 9 of the Constitution.
Employees and courts are not allowed to bypass national legislation (EEA) and relief
should be sought in terms of legislation as opposed to in terms of section 9 of the
Constitution directly.*® An example of this error in the application of the law was witnessed
in Stokwe v Member of the Executive Council, Department of Education, Eastern Cape &
others** where the respondent relied on the Constitution to justify a delay in holding a
disciplinary procedure against the applicant rather than relying on the Labour Relations

Act 66 of 1995 which gives effect to the Constitution in relation to employment disciplinary

41 Harksen V Lane No 1997 (11) BCLR 1489 (CC) para 42-45.

42 Simmadari v Absa Bank Ltd (2018) 39 ILJ 1819 (LC) para 41-43.

43 Mahwanga v South African Human Rights Commission (11208/2014) [2019] ZAGPJHC 125 (21
February 2019) para 25. (Exception is when there has been a constitutional challenge to the validity of
the provisions of the legislation).

44 Stokwe v Member of the Executive Council, Department of Education, Eastern Cape & others
(2019) 40 1LJ 773 (CC).



procedures.*® South Africa ratified the Discrimination (Employment and Occupation)
Convention, 1958(NO 111) (ILO Convention 111).4¢ The EEA should be interpreted in
terms of the Convention.*” The ILO Convention 111 places a duty on member states to
implement legislation that prohibits discrimination in the workplace and promote
equality.*® Since South Africa ratified the ILO Convention 111 South Africa is obligated
to implement legislation that prohibits discrimination in the workplace and promote
equality.*® The implementation of the EEA was thus influenced by the ratification of the
ILO Convention 111.

This chapter consists of a discussion on the statutory framework governing racial
discrimination in the workplace. This chapter consists of a discussion on discrimination,
unfairness and the remedies which are available to employees. This is discussed with a
view to ascertaining the extent to which the legislative framework protects black

employees against racial discrimination.

2.2 EMPLOYMENT EQUITY ACT 55 OF 1998

The purpose of the EEA is found in section 2 of the Act.>° Section 2 provides that:

‘The purpose of this Act is to achieve equity in the workplace by-

(a) promoting equal opportunity and fair treatment in employment through the
elimination of unfair discrimination; and

(b) implementing affirmative action measures to redress the disadvantages in
employment experienced by designated groups, in order to ensure their equitable

representation in all occupational categories and levels in the workforce’.5!

Chapter 2 of the EEA contains the provisions governing the elimination of unfair
discrimination. Chapter 3 on the other hand, contains the provisions governing affirmative

45 Stokwe v Member of the Executive Council, Department of Education, Eastern Cape & others
(2019) 40 1LJ 773 (CC) para 38.

46 Garbers C ‘Employment discrimination law into the future’ (2018) 2 Stell LR 237 240.

47 Section 3 of the EEA.

48 Article 2 of the International Labour Organisation Convention (No 111) Concerning Discrimination in
respect of Employment and Occupation 1958.

49 Article 2 of the ILO Convention.

50 Section 2 of the EEA.

51 Section 2(b) of the EEA.
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action. Chapter 2 of the EEA applies to all employers and employees, while chapter 3
only applies to designated employers and people from designated groups.>? People from
“designated groups” consist of black people, women, and people with disabilities.>3 "Black
people" is a generic term which means Africans, Coloureds, and Indians.>* "Designated

employer" means:
‘(a) an employer who employs 50 or more employees; (b) an employer who employs
fewer than 50 employees, but has a total annual turnover that is equal to or above
the applicable annual turnover of a small business in terms of Schedule 4 to this Act;
(c) a municipality, as referred to in Chapter 7 of the Constitution; (d) an organ of
state as defined in section 239 of the Constitution, but excluding local spheres of
government, the National Defence Force, the National Intelligence Agency and the
South African Secret Service; and (e) an employer bound by a collective agreement
in terms of section 23 or 31 of the Labour Relations Act, which appoints it as a
designated employer in terms of this Act, to the extent provided for in the

agreement’.%5

The meaning of ‘unfair discrimination’ is discussed below.

2.3 UNFAIR DISCRIMINATION

The EEA was enacted to regulate unfair discrimination in the workplace and to promote
equality.®® This means that claims of unfair discrimination in the workplace should be
instituted in terms of the provisions of the EEA and not in terms of the Constitution
directly.>” The EEA places an obligation on employers to take positive measures to

eliminate unfair discrimination in the workplace.®® In terms of section 5 of the EEA:

‘Every employer must take steps to promote equal opportunity in the workplace by

eliminating unfair discrimination in any employment policy or practice’.5®

52 Section 4 of the EEA.

53 Section 1 of the EEA.

54 Section 1 of the EEA.

55 Section 1 of the EEA.

56 Section 2 of the EEA.

57 Institute for Democracy in SA and Others v African National Congress 2005 (10) BCLR 995 (C) para
17.

58 Section 5 of the EEA.

59 Section 5 of the EEA.
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In terms of section 6(1) of the EEA:

‘No person may unfairly discriminate, directly or indirectly, against an employee, in
any employment policy or practice, on one or more grounds, including race, gender,
sex. pregnancy, marital status, family responsibility, ethnic or social origin, colour,
sexual orientation, age, disability, religion, HIV status, conscience, belief, political

opinion, culture, language and birth’.69

As a result of chapter 2 of the EEA applying to all employees, black employees are
protected as a result of the enactment of sections 5 and 6 of the EEA. Section 6(1) of the
EEA does not prohibit discrimination but only prohibits ‘unfair discrimination’.6! The test
to determine unfair discrimination involves a two-stage enquiry.®? The first stage is to
determine whether there has been a ‘discrimination’ and if the answer is in the affirmative,
the second stage is to determine whether such discrimination was ‘unfair'.® The

meanings of ‘discrimination’ and ‘unfairness’ are discussed below.

231 DISCRIMINATION

The EEA does not define the concept of discrimination.®* ‘Differentiation’, ‘occurs when
an employer treats employees differently or uses policies or practices that exclude certain
groups of employees’.%> Discrimination is closely linked to ‘differentiation’. In other words,
in order for discrimination to exist, there must be ‘differentiation’. However, ‘differentiation’
does not necessarily lead to discrimination.’¢ ‘Differentiation’ will only lead to
discrimination when an employer treats an employee differently on an unacceptable
ground.®” These “unacceptable” grounds include those listed in section 6(1) of the EEA
such as race. The EEA prohibits discrimination on the grounds listed in section 6(1) of the

EEA such as race and on other arbitrary grounds.®® The term ‘arbitrary grounds’ was

60 Section 6(1) of the EEA.

61 Naidoo and Others v Parliament of the Republic of South Africa (C 865/ 2016) [2018] ZALCCT 38
para 34.

62 Du Toit D Labour Relations Law: A Comprehensive Guide 6ed (2015) 660.

63 Du Toit D Labour Relations Law: A Comprehensive Guide 6ed (2015) 660.

64 Harmse v City of Cape Town (C 966/2002) [2003] ZALC 53 (9 May 2003) para 16.

65 Dupper O Essential Employment Discrimination Law (2004) 33.

66 Germishuys v Upington Municipality [2001] 3 BLLR 345 (LC) para 81.

67 Jooste v Score Supermarket Trading (Pty) Ltd [1999] 2 BCLR 139 (CC) para 11.

68 Section 6(1) of the Employment Equity Amendment Act 47 of 2013.
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inserted into section 6 of the EEA in 2013°° to include any ground that is analogous to the
grounds listed in section 6(1) and has the effect of impairing the dignity of the employee."®

In SACWU & Others v Sentrachem Ltd"%, the Industrial Court was required to determine
whether the respondent’s action to pay black employees lesser wages compared to that
of their white colleagues employed on the same level and performing the same tasks
amounted to racial discrimination. The Industrial Court defined the term ‘discrimination’
by referring to the definition contained in the ILO Convention 111. Article 1 of the

Convention provides as follows:

‘1. For the purpose of this Convention the term discrimination includes:

(a) any distinction, exclusion or preference made on the basis of race, colour, sex,
religion, political opinion, national extraction or social origin, which has the effect of
nullifying or impairing equality of opportunity or treatment in employment or

occupation;

(b) such other distinction, exclusion or preference which has the effect of nullifying or
impairing equality of opportunity or treatment in-employment or occupation as may
be determined by the Member concerned after consultation with representative
employers' and workers' organisations, where such exist, and with other appropriate

bodies’.”?

Section 3 of the EEA provides that when interpreting the EEA, the EEA should be
interpreted in accordance with the ILO Convention.”® This therefore means that
discrimination for the purposes of the EEA should be given the same meaning as the
Convention.”* The EEA prohibits both direct and indirect discrimination. Direct and

Indirect discrimination is discussed below.

69 Naidoo and Others v Parliament of the Republic of South Africa [2019] 3 BLLR 291 (LC) para 10.

70 Naidoo and Others v Parliament of the Republic of South Africa [2019] 3 BLLR 291 (LC) para 10.

71 SACWU & Others v Sentrachem Ltd (1988) 9 ILJ 410 (IC).

72 Article 1 of the ILO Convention.

73 Section 3 of the EEA.

74 Nielsen HK ‘Concept of discrimination in ILO Convention No.111’ (1994) 43(4) The International and
Comparative Law Quarterly 827-835.
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2.3.1.1 Direct discrimination

Direct discrimination exists when an employer treats an employee differently from another
based on a prohibited ground such as race.’”® In Association of Professional Teachers &
another v Minister of Education & others’®, the Industrial Court provided an example of

direct discrimination as follows:

‘Direct discrimination is generally easily recognizable as it involves a direct
differentiation between the two sexes. For example, an employer follows a policy of
remunerating a female employee on a lower scale simply because she is a woman,
whereas a male employee is remunerated at a much higher scale for the same

work’.””

The EEA prohibits direct discrimination on listed grounds and on any other arbitrary
ground. According to the ILO Convention, the criterion in respect of a listed ground and
an unlisted ground is whether ‘differentiation on that ground has the effect of nullifying or

impairing quality of opportunity or treatment in employment or occupation’.’®

In SA Chemical Workers Union & others v Sentrachem Ltd’?, black workers in all levels
of the workplace were paid a lower salary compared to their white colleagues employed
on the same level and performing the same tasks.® The Industrial Court in this case held
that the Respondent discriminated against black employees on the ground of race.8! This
case is an example of direct discrimination since it was evident that the black employees
in all levels of the workplace earned a lower wage compared to their fellow white
colleagues. The discrimination was based on the ground of race. In NEHAWU obo
Mofokeng & Others v Charlotte Theron Children’s Home??, the Appellant filed an unfair

discrimination claim against the Respondent for failing to employ black housemothers to

75 Abrahams D et al Labour Law in Context 2ed (2017) 72.

76 Association of Professional Teachers & another v Minister of Education & Others (1995) 16 ILJ
1048 (IC) 1048.

77 Association of Professional Teachers & another v Minister of Education & Others (1995) 16 ILJ
1048 (IC) para .

8 Article 1 of the ILO Convention.

79 SA Chemical Workers Union & others v Sentrachem Ltd (1988) 9 ILJ 410 (IC).

80 SA Chemical Workers Union & others v Sentrachem Ltd (1988) 9 I1LJ 410 (IC) 439.

81 SA Chemical Workers Union & others v Sentrachem Ltd (1988) 9 I1LJ 410 (IC) 439.

82 NEHAWU obo Mofokeng & Others vs Charlotte Theron Children’s Home [2004] 10 BLLR 979.
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look after white children.83 Davis AJA held that the employment policy of the Respondent
was clearly racist and poses a risk of creating potential racist employment policies in the
future.®* The Appellant was held to have unfairly discriminated against the Respondent
on the ground of race.®® This case is an example of direct discrimination as it was evident
that the only reason why the black employees were not being hired was because of their

race.

In Harmse v City of Cape Town8é, the Applicant claimed that the decision by the
Respondent not to appoint him in all of the three job posts of the Respondent amounted
to unfair discrimination in terms of section 6(1) of the EEA.8” The Applicant argued that
he was directly discriminated against on the ground of race since the two white candidates
who applied for the same position were offered the job.28 The Respondent argued that
the Applicant had no cause of action since the Applicant never specified in his statement
whether he was unfairly discriminated against directly or indirectly by the Respondent.8®
Waglay J held that there is no such rule in court that requires a claimant to specify whether
they were discriminated against directly or indirectly.®® He stated that, this distinction is
only determined during a trial.®* The aforementioned case illustrates that when an
employee has filed a claim of unfair discrimination, an employee is not required to specify

whether he or she was discriminated against directly or indirectly.

An employee is under no obligation to prove ‘intent’ in circumstances where an employee
raises a claim of direct discrimination.®2 The effect that the discrimination has on the

employee or employees is the most important.®3

88 NEHAWU obo Mofokeng & Others vs Charlotte Theron Children’s Home [2004] 10 BLLR 979 para
22.

84 NEHAWU obo Mofokeng & Others vs Charlotte Theron Children’s Home [2004] 10 BLLR 979 para
27.

85 NEHAWU obo Mofokeng & Others vs Charlotte Theron Children’s Home [2004] 10 BLLR 979 para
26-29.

86 Harmse v City of Cape Town (C 966/2002) [2003] ZALC 53 (9 May 2003).

87 Harmse v City of Cape Town (C 966/2002) [2003] ZALC 53 (9 May 2003) para 15.

88 Harmse v City of Cape Town (C 966/2002) [2003] ZALC 53 (9 May 2003) para 15.

89 Harmse v City of Cape Town (C 966/2002) [2003] ZALC 53 (9 May 2003) para 17.

%0 Harmse v City of Cape Town (C 966/2002) [2003] ZALC 53 (9 May 2003) para 17.

91 Harmse v City of Cape Town (C 966/2002) [2003] ZALC 53 (9 May 2003) para 17.

92 Association of Professional Teachers & another v Minister of Education & Others (1995) 16 ILJ
1048 (IC) 1083.

98 Abrahams D et al Labour Law in Context 2ed (2017) 67.
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In South Africa, it is not surprising that most cases of unfair discrimination claims heard
by the courts are discrimination on the grounds of race.®* The racial system of Apartheid
did not only involve physical segregation but also consisted of mental oppression of black
people and creating an ideology that white people are superior to black people in all forms
of life.?® Research shows that this ideology is one of the causes of racial discrimination
in the workplace and black people remain a target.®® The EEA in prohibiting direct racial
discrimination in the workplace assists in protecting black employees against racial

discrimination.

2.3.1.2 Indirect discrimination

Indirect discrimination is defined as ‘a seemingly benign or neutral distinction that
nevertheless has a disproportionate impact on certain groups’.®’ In Association of
Professional Teachers & another v Minister of Education & others%, the Industrial Court

explained the meaning of indirect discrimination as follows:

‘It arises where an employer ... adopts a rule or standard which is on its face neutral,
and which will apply equally to all employees, but which has a discriminatory effect
upon a prohibited ground on one employee or group of employees in that it imposes,
because of some special characteristic of the: employee or group, obligations,

penalties or restrictive conditions not imposed on other members of the workforce’.?°

In Leonard Dingler Employee Representative Council v Leonard Dingler (Pty) Ltd &
others!®, the employer had three employment funds namely: staff benefit fund, pension

fund and provident fund.1% All members of the staff benefit fund were all white and were

%4 Mokoena K ‘The subtleties of racism in the South African workplace’ (2020) 3(1) Int. J. Comput.
Digit. Syst 26.

% Orr L & Goldman T ‘Workplace discrimination: Early experience with the EEA’ (2001) 18(3) Indicator
SA 15-16.

% Orr L & Goldman T ‘Workplace discrimination: Early experience with the EEA’ (2001) 18(3) Indicator
SA 15-16.

97 Mahlangu & another v Minister of Labour & others (Commission for Gender Equality & another as
Amici Curiae) (2021) 42 ILJ 269 (CC) par 92.

98 Association of Professional Teachers & another v Minister of Education & Others (1995) 16 ILJ
1048 (IC).

99 Association of Professional Teachers & another v Minister of Education & Others (1995) 16 ILJ
1048 (IC) 1083.

100 | eonard Dingler Employee Representative Council v Leonard Dingler (Pty) & others (1998) 19 ILJ
285 (LC).

101 | eonard Dingler Employee Representative Council v Leonard Dingler (Pty) & others (1998) 19 ILJ
285 (LC) 287.

16



paid monthly except for four employees, members of the pension fund were black
employees paid weekly and members of the provident fund were black employees paid
monthly.1%? The black employees instituted legal action against the employer based on
unfair discrimination arguing that not being included in the staff benefit fund amounts to
indirect discrimination on the ground of race since most of the monthly paid employees
were white.1%2 The Labour Court found that, distributing the fund on the basis of monthly
or weekly paid employees amounted to indirect discrimination on the basis of race since
only a small number of black employees were paid monthly.1%* The Labour Court

described indirect discrimination as follows:

‘Indirect race discrimination occurs when criteria, conditions or policies are applied
which appear to be neutral, but which adversely affect a disproportionate number of

a certain race group in circumstances where they are not justifiable’.10

The aforementioned case is an example of indirect discrimination since the policies of the
employer's employment funds were more in favour of white employees and prejudicial

towards the majority of black employees.

As with direct discrimination, in the case of indirect discrimination employees do not have
to prove ‘intent’ on the part of the employer.1% In other words it is not necessary to
determine why an employment policy discriminates against certain employees. What is
required is that an objective test be applied to establish whether the policy, condition or
criteria has a disproportionate effect on a certain group and whether it is objectively

justifiable.0”

Since it is impossible for employers to create policies that expressly prejudice black
people, some have found ways to mistreat black people in situations that might seem

102 | eonard Dingler Employee Representative Council v Leonard Dingler (Pty) & others (1998) 19 ILJ
285 (LC) 287.

103 | eonard Dingler Employee Representative Council v Leonard Dingler (Pty) & others (1998) 19 ILJ
285 (LC) 288.

1041 eonard Dingler Employee Representative Council v Leonard Dingler (Pty) & others (1998) 19 ILJ
285 (LC) 301.

105 ] eonard Dingler Employee Representative Council v Leonard Dingler (Pty) & others (1998) 19 ILJ
285 (LC) 285.

106 Association of Professional Teachers & another v Minister of Education & Others (1995) 16 ILJ
1048 (IC) 1083.

107 Association of Professional Teachers & another v Minister of Education & Others (1995) 16 ILJ
1048 (IC) 1083.
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neutral but only targets black people.1° The meaning of indirect discrimination protects
a group of employees who have been discriminated against in the workplace rather than
focusing on one individual.1%® Black people are thus protected by the definition of indirect

discrimination in South Africa.

2.3.2 UNFAIRNESS

Once discrimination is proved to exist, it is necessary to establish whether the
discrimination is unfair. The onus of proof is governed by section 11 of the EEA. This
section stipulates that if an employee alleges unfair discrimination based on a listed
ground such as race, the employer against whom the allegation is made must prove on
a balance of probabilities that such discrimination did not happen!® or if the
discrimination took place, the employer should prove that the discrimination is either
rational and not unfair, or justifiable.*'* However, if the employee alleges discrimination
on arbitrary grounds, the onus is on the employee to prove on a balance of probabilities
that the conduct in question is not rational,*!? that it amounts to discrimination!!®