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ABSTRACT

The existing traditional international investment law regime which is largely based on
the conventional European and North American Model Bilateral Investment Treaties
(BITs) has come under intense criticism. The argument is that this regime, among
other things, prioritises the protection of foreign investors and investments while side-
lining significant public interest issues of the host countries. The inability to adequately
accommodate public interest issues in the international investment law has unduly
constrained the host countries’ sovereign right to regulate investments in public
interests and pursue their public policy objectives. Consequently, arbitral tribunals
have gained notoriety for giving preferential treatment to foreign investors and
investments’ interests, ignoring the state regulation that can advance public interests
or protect human rights and promote inclusive and sustainable development within
their territories. There has also been a growing body of international arbitration case
law where foreign investors have successfully challenged legitimate public welfare
measures under investment treaties, causing governments to pay hefty arbitral
awards. Therefore, the fear that domestic public welfare regulations will be confronted
with international arbitration has dissuaded many governments from adopting
legislation or measures aimed at advancing public interests, the so-called ‘regulatory
chill’. The regime illustrated here resembles the international regulatory framework

governing foreign investment in Africa.

Africa’s international investment law regime is shaped by a network of investment
treaties signed at global, regional and bilateral levels. These treaties are modelled on
the traditional western developed countries’ Model BITs whose main function is to
protect foreign investors and investments. Investment treaties were concluded in order
to attract foreign direct investment (FDI) which would create employment, alleviate
poverty and promote development in the host economies. However, African countries
have signed and ratified investment treaties without careful attention to or analysis of
the text and consequences thereof. As a result, African governments have restrained
their right to regulate in public interests under the international investment agreements
(lIAs). Investors have challenged governments’ public policy measures in international
investment arbitration under I[IAs. Despite attracting increasing FDI, Africa has
remained poor. Further, foreign investors have violated human rights and were not
held liable.
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Against this backdrop, this study proposes the entrenching of the right to regulate in
Africa’s international investment law regime. By doing so, host states would be able to
exercise their regulatory freedom without fear of being exposed to international
investment arbitration. Additionally, the right to regulate will augment the role of
international investment law in the realisation of sustainable development and in the
protection of human rights including public health and safety, labour rights and
environmental protection. The study offers some recommendations on how African
governments can adequately entrench their right to regulate without undermining the
purpose of IlAs to promote and protect foreign investors and investments. To ensure
the adoption of such a regime, the study proposes an investment regulatory regime

that takes into account the interests of both host states and investors.
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CHAPTER 1
INTRODUCTION AND OVERVIEW OF THE STUDY
1.1 INTRODUCTION

For many decades, it has been established that foreign direct investment (FDI) is an
engine for development.! The term FDI has been defined in various ways, but
essentially means an investment made to acquire a lasting interest in an enterprise in
a country other than that of an investor, the investor’s purpose being to have an
effective voice in the management of the enterprise.? Likewise, the term development
has no universal definition but, at a more general level, entails a ‘process, which aims
at the constant improvement of the well-being of the entire population and of all
individuals on the basis of their active, free and meaningful participation in
development and in the fair distribution of benefits resulting therefrom’.® FDI
developmental impacts include, inter alia, employment creation,* economic growth
and development,® advanced technology transfer® and managerial skills.” To that end,

countries concluded investment treaties to attract FDI,® which in turn would foster

1Lall S & Narula R ‘Foreign direct investment and its role in economic development: Do we need a new
agenda?’ 2004 The European Journal of Development Research 447. The FDI-development linkage
remains much of a debate, see generally. Blomstrom M & Kotto A ‘Multinational corporations and
spillovers’ (1998) 12 Journal of Economic Surveys 247-77; Moran TH Foreign direct investment and
development (2002); Moran TH, Graham EM & Blomstrom M (eds) Does foreign direct investment
promote development? (2005) (hereinafter Moran et al (2005)); and Colen L, Maertens M & Swinnen J
‘Foreign direct investment as an engine for economic growth and human development: A review of the
arguments and empirical evidence’ in De Schutter O, Swinnen J & Wouters J (eds) Foreign direct
investment and human development: The law and economics of international investment agreements
(2013) (hereafter Colen et al (2013)).

2 International Monetary Fund Balance of payment manual 4 ed (1977) 136. See also United Nations
Conference on Trade and Development (UNCTAD) Training manual on statistics for FDI and the
operations of TNCs (2009) 35; and Organisation for Economic Cooperation and Development (OECD)
OECD Benchmark definition of foreign investment (draft) 4 ed (2008) 17.

3 Preamble of the Declaration on the Right to Development, GA res A/IRES/41/128, December 4, 1986,
annex 41 UN GAOR Supplement. (no 53) 186, UN Doc A/RES/41/53, 1986 (hereinafter Declaration on
the Right to Development).

4 0n the correlation between employment creation and FDI, see generally Leibrecht M ‘How important
is employment protection legislation for foreign direct investment flows in central and eastern European
countries?’ (2009) 17 Economics of Transition 275-95.

5 See Colen et al (2013). See also De Schutter O, Swinnen J & Wouters J Foreign Direct Investment
and Human development: The law and economics of international investment agreements (2012) ch 3.
6 For a detailed analysis on the impact of FDI on technology advancement, see generally Blomstrom M
Foreign investment and spillovers: A study of technology transfer to Mexico (1989).

7 See Fu X ‘Foreign direct investment and managerial knowledge spillovers through the diffusion of
management practices’ (2012) 49 Journal of Management Studies 970-99.

8 Mosoti V ‘Bilateral investment treaties and the possibility of a multilateral framework on investment at
the WTO: Are poor economies caught in between?’ (2005) 26 Northwestern Journal of International
Law and Business 103.
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development. However, the linkage between investment treaties and FDI flows® and
evidence of FDI-led development® has been ambiguous. In spite of promoting

development, FDI has resulted in unintended detrimental effects in the host countries.

For instance, foreign investment activities have had adverse effects on livelihoods
including labour rights abuse,!! environmental degradation and abuse of human
rights,*? to mention but a few. This has warranted most governments, governmental
and non-governmental organisations and civil society to scrutinise and reconsider the
conventional international investment law.'3 International investment law is generally
defined as a set of rules that regulate foreign investment and is shaped by international
investment agreements (llIAs), plurilateral investment agreements, regional and
bilateral investment treaties (BITs) and customary international law (CIL) norms!* as
well as free trade agreements (FTAS) with investment provisions, international taxation
agreements and double taxation treaties, among others.'® In this study, the term ‘lIAs’
is used in a very broad context to comprise not only multilateral, plurilateral or BITs

but also investment chapters/provisions in modern comprehensive FTAs.

Following a critical review of the existing international investment law regime, a wide
consensus has been reached that the regime is asymmetrical and biased towards

investors (who often violate human rights and not held accountable) and that it unduly

9 See generally Sachs L & Sauvant KP (eds) The effect of treaties on foreign direct investment: Bilateral
investment treaties, double taxation treaties, and investment flows (2009). See also Bhasin N &
Manocha R ‘Do Bilateral Investment Treaties Promote FDI Inflows? Evidence from India’ (2016) 41 The
Journal for Decision Makers 275-87.

10 See generally Moran et al (2005).

11 For example, Ramatex Company’s activities in Namibia proves the brutal reality of labour rights abuse
by foreign investments. See Jauch H ‘The Ramatex closure in Namibia: Hard lessons to be learned’
(2008) Economic News https://www.namibian.com.na/index.php?id=46344&page=archive-read
(accessed 17 January 2017). See also Jauch H ‘Africa’s clothing and textile industry: The case of
Ramatex in Namibia’ in Jauch H & Traub-Merz R (eds) The future of the textile and clothing industry in
sub-Saharan Africa (2006).

12 Innumerable grave human rights abuses by multinational corporations have been recorded over the
years. See, for example, Panda B ‘Multinational corporations and human rights violations: Call for
rebuilding the laws of twenty-first century’ (2013) 20 Journal of Financial Crime 422-32. More human
rights abuses cases by multinational businesses are available at the Business & Human Rights
Resource Centre website available at https://www.business-humanrights.org/.

13 See Morosini F & Badin MRS (eds) Reconceptualising international investment law from the global
south (2018) 24. See also Schill SW ‘Enhancing international investment law's legitimacy: Conceptual
and methodological foundations of a new public law approach’ (2011) 52 Virginia Journal of
International Law 57; and Hueckel J ‘Rebalancing Legitimacy and Sovereignty in International
Investment Agreements’ (2011) 61 Emory Law Journal 601.

14 See Sornarajah M The International Law on Foreign Investment (1996) 2-3.

15 See generally Sauvant KP & Sachs S The effect of treaties on foreign direct investment: Bilateral
investment treaties, double taxation treaties, and investment flows (2009).

http://etd.uwc.ac.za/


https://www.namibian.com.na/index.php?id=46344&page=archive-read

constrains the governments’ ability to regulate investments in the public interests.'®
Such state of affairs has led to constant critiques of the existing international
investment regime ‘as not only failing to balance investor rights against the public
interests surrounding human rights protection among host state populations, but
moreover claiming that investor-state arbitration is complicit in adjudicating claims by
foreign investors who are themselves human rights abusers’.l’ By necessity then,
preserving the right to regulate has become increasingly an attractive alternative to
the status quo.!® Safeguarding the right to regulate in the realm of international
investment law enhances the ability of host governments to leverage the above-
mentioned development impact of FDI into their economies and to protect and promote
the public interests amid foreign investment regulation.'® The term ‘public interest’ is
used broadly in this study to include non-investment obligations and human rights
norms including public health and safety, labour and environmental protection and
sustainable development.

1.1.1 Conceptualising the right to regulate

Despite becoming a critical element in the international investment law and policy
realm, the concept of the ‘right to regulate’ has not yet found its place in legal

dictionaries. However, scholars who have written extensively on the subject

16 Cotula L ‘Do investment treaties unduly constrain regulatory space?’ (2014) 9 Questions of
International Law 20 (hereafter Cotula (2014)). See also Miles K ‘International investment law: Origins,
imperialism and conceptualising the environment’ (2010) 21 Colombia Journal of International
Environmental Law & Policy 11; and Pauwelyn J ‘At the edge of chaos? Foreign investment law as a
complex adaptive system, how it emerged and how it can be reformed’ (2014) 29 ICSID Review 380.

17 ‘Call for papers: The legitimate role for investment law and arbitration in protecting human rights’
(2019) available at https://worldtradelaw.typepad.com/ielpblog/2019/01/call-for-papers-the-legitimate-
role-for-investment-law-and-arbitration-in-protecting-human-

rights.html?utm_source=feedburner&utm medium=feed&utm campaign=Feed%3A+ielpblog+%28Int
ernational+Economic+Law+and+Policy+Blog%29 (accessed 28 January 2019).

18 See generally Spears SA ‘The quest for policy space in a new generation of international investment
agreements’ (2010) 13 Journal of International Economic Law 1037 (hereafter Spears (2010)); Desierto
DA ‘Public policy in international investment and trade law: community expectations and functional
decision-making’ (2014) 26 Florida Journal of International Law 51-149 (hereafter Desierto (2014));
Wagner M ‘Regulatory space in international trade law and international investment law’ (2014) 36
University of Pennsylvania Journal of International Law 1-87 (hereafter Wagner (2014)); and Mayer J
‘Policy space: What, for what, and where?’ (2009) 27 Development Policy Review 373-95.

19 See Mann H ‘The Right of states to regulate and international investment law’ A paper presented at
the Expert Meeting on the Development Dimension of FDI: Policies to Enhance the Role of FDI in
Support of the Competitiveness of the Enterprise Sector and the Economic Performance of Host
Economies, Taking into Account the Trade/Investment Interface, in the National and International
Context, Geneva, 6-8 November 2002 available at
http://www.iisd.org/pdf/2003/investment right to_requlate.pdf  (accessed 10 January 2017) 10
(hereinafter Mann (2002)).
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particularly Mann,?® Mouyal,?! Titi*> and the United Nations Conference on Trade and
Development (UNCTAD)?3 have attempted to define or contextualise the concept of
the right to regulate. Their definitions are striking and will be used as the basis of this
study. Mann, for example, expresses the right to regulate in two dimensions: the right
to regulate FDI to promote domestic development priorities and linkages; and the right
to protect the public welfare from possible negative impacts of investment.?* Mouyal

conceptualises the right to regulate as:

An affirmation of states’ authority to act as sovereigns on behalf of the will of the people
... The right to regulate thus covers the authority of states to adopt regulation ... the
right to regulate is the affirmation of sovereign states to choose their political, social
and economic priorities — with certain limits — through the adoption of legislation and
administrative practices without violating international rules protecting investments.
The scope to which states may regulate without violating international law, the
regulatory space of manoeuvre, is also referred to as public policy space of host states,
the regulatory scope of manoeuvre or in connection with expropriation, the public

power of the host state.?®

In addition, Titi notes that ‘the right to regulate denotes the legal right exceptionally
permitting the host state to regulate in derogation of international commitments it has
undertaken by means of an investment agreement without incurring a duty to
compensate’.?® She further opines that the right to regulate is a legal right, which
‘encompasses a right with a concrete legal basis , treaty-based exceptions’.?” In her
examination of the term, Titi further highlights that the right to regulate is grounded in
general international law, and is independent of its express incorporation in an 11A.%8
Additionally, the right to regulate functions as a safety valve infusing some flexibility
into the international investment law system and bringing about a degree of balance.?®

20 Mann (2002) 10.

21 Mouyal LW International investment law and the right to regulate: A human right perspective (2016)
(hereinafter Mouyal (2016) 8-9.

22 Titi C The right to regulate in international investment law (2014) 33 (hereinafter Titi (2014)).

23 UNCTAD Investment Policy Framework for Sustainable Development, 2015.

24 Mann (2002) 10.

25 Mouyal (2016) 8-9.

26 Titi (2014) 33.

27 Titi (2014) 33.

28 Titi (2014) 33. See Chapter 3 of this study for further discussion.

29 Brower CH ‘Obstacles and pathways to consideration of the public interest in investment treaty
disputes’ in Sauvant KP (ed) Yearbook on international investment law & policy 2008-2009 (2009) 357.
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UNCTAD also defines the right to regulate ‘as an expression of a country’s
sovereignty. Regulations include both the general legal and administrative framework
of host countries as well as sector- or industry-specific rules. It also entails effective
implementation of rules, including the enforcement of rights. Regulation is not only a

state right, but also a necessity’.3°

The overall analysis of the above definitions elucidates that the right to regulate
denotes a legal right of the host government to adopt legitimate regulatory or
administrative measures designed to promote or enhance public policy objectives
without being exposed to investment arbitration. Therefore, accommodating the right
to regulate in the international investment legal framework allows host states to
regulate investment in accordance with public interests and protect the public from
adverse effects of foreign investment activities. Also noteworthy is that the right to
regulate is commonly referred to as policy space, regulatory space, regulatory
autonomy or regulatory freedom?! and these terms will be used interchangeably in this

study.
1.2 CONTEXTUAL BACKGROUND

The enthusiasm to reserve policy space in international investment law has been
championed by mainly developing countries’ host governments, civil society groups,
inter-governmental and non-governmental organisations (NGOs), among other
stakeholders, who were concerned ‘about the loss of national sovereignty in the face
of broader and deeper trade and investment obligations at international level’.3? The
fervour to preserve regulatory space has also been catalysed by the growing investor-
state arbitrations where public interest legislations and measures have been
challenged by foreign investors on the basis of trade and investment agreements.33

Notable among others, are the recent prominent and oft-cited Philip Morris v

30 UNCTAD Investment Policy Framework for Sustainable Development, 2015 33.

31 Hindelang S & Krajewski M ‘Conclusion and outlook: Whither international investment law’ in
Hindelang S & Krajewski M (eds) Shifting paradigms in international investment law: More balanced,
less isolated, increasingly diversified (2016) 381; and Sornarajah M ‘Right to Regulate and Safeguards’
in UNCTAD The development of FDI: Policy and rule-making perspectives, proceedings of the expert
meeting in Geneva from 6 to 8 November 2002 (2003) 205.

32 Mann H ‘The right of states to regulate and international investment law: A comment’ in UNCTAD
The development of FDI: Policy and rule-making perspectives, proceedings of the expert meeting in
Geneva from 6 to 8 November 2002 (2003) 211 (hereafter Mann (2003)). See also Cotula (2014) 20.
33 Mann (2003) 211. See also Schacherer S International investment law and sustainable development:
Key cases from the 2010s (2018); and Bernasconi-Osterwalder N & Johnson L International investment
law and sustainable development: Key cases from 2000-2010 (2011).
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Uruguay,3* Philip Morris v Australia,® Vattenfall v Germany,3® Foresti v South Africa,3’
Funnekotter v Zimbabwe,*® Campbell v Zimbabwe,3® Veolia v Egypt*® and Suez v
Argentina.* The proliferation of these international lawsuits has seen host
governments paying exorbitant fines to foreign investors and, accordingly,
discouraged governments from enacting public policy laws due to fear of being
exposed to exorbitant investment arbitration awards, thus creating the so-called
regulatory chill.*> As a result of these consequences, several governments have

amended, terminated, renegotiated or revised their old generation 11As.*3

Worth mentioning is that the debate for policy space under the purview of international
investment law has not been confined to developing countries, it has also gripped

developed nations including Australia,** Canada, the European Union (EU)# and the

34 Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic
of Uruguay, ICSID Case No. ARB/10/7, Award (8 July 2016), where investors challenged Uruguay’s
regulations (Single Presentation Requirement of 2008 and 80/80 Regulation) alleging that the
regulations violated its right to use its legally protected trademark by infringing on intellectual property
rights and thus further reduced the value of its investment.

35 Philip Morris Asia Limited v The Commonwealth of Australia UNCITRAL, PCA Case N. 2012-12
(hereinafter Philip Morris v Australia case), where a tobacco company instituted a legal action against
the Australian government for enacting an anti-smoking legislation, the Tobacco Plain Packaging Act,
2011.

36 Vattenfall AB and others v. Federal Republic of Germany, ICSID Case No. ARB/12/12 (31 MAY
2012), where a foreign investor instituted an international arbitration claim against the environmental
rules adopted by Germany amounted to an expropriation and a violation of Germany’s obligation to
afford foreign investors fair and equitable compensation.

37 Pierro Foresti, Laura de Carli v The Republic of South Africa, ICSID Case No. ARB (AF)/07/01 (04
August 2010), where a group of ltalian investors took challenged a number of black economic
empowerment (BEE) policies contending that they violated investment protection standards embedded
in BITs concluded by South Africa with Italy and Luxembourg.

38 Bernardus Henricus Funnekotter v Republic of Zimbabwe, ICSID Case No. ARB/05/06 (Award of
April 22, 2009), where a group of Dutch farmers challenged the land reform policy of Zimbabwe on the
basis of the Netherlands-Zimbabwe BIT.

39 Mike Campbell (Pvt) Ltd v Republic of Zimbabwe SADC (T) Case No. 2/2007 (Judgment of November
28, 2008), where a group of white commercial farmers challenged the compulsory acquisition of their
agricultural land by the government of Zimbabwe through the land reform programme.

40 Veolia Propreté v Arab Republic of Egypt, ICSID Case No. ARB/12/15, where a French company
challenged Egypt’s new minimum wage law before an ICSID tribunal.

41 Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v Argentine
Republic, ICSID Case No. ARB/03/19, where a French company challenged Argentina’s cost controls
for basic services such as energy and water.

42 See generally Brown JG ‘International investment agreements: Regulatory chill in the face of litigious
heat?’ (2013) 3 Western Journal of Legal Studies 1-25.

43 For example, South Africa, Morocco, India, Indonesia, Czech Republic, Argentina, Venezuela, Bolivia
and Ecuador. See UNCTAD ‘Reforming Investment Dispute Settlement: A Stocktaking’ (2019)
International Investment Agreements Issues Note 1.

44 Australia’'s determination to safeguard policy space in international investment agreements was
largely influenced by the Philip Morris v Australia case. Morosini F & Badin MRS ‘Reconceptualising
international investment law from the global south: An introduction’ in Morosini F & Badin MRS (eds)
Reconceptualising international investment law from the global south (2018) 24.

45 See Kleinheisterkamp J ‘European policy space in international investment law’ (2012) 27 ICSID
Review - Foreign Investment Law Journal 416-31; and Titi C ‘International investment law and the
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United States (US), among others. These countries have expressed their
dissatisfaction with the existing international investment law and have continuously
advocated for or designed international investment legal instruments protecting their

regulatory autonomy.*6

Fundamentally, the application of the right to regulate in the international investment
legal system is not only a matter of advancing public interest aspects at the heart of
investment regulation. States (and the international community) have a legal right to
exercise their sovereignty and/or obligation to promote development within their
territories.*’ States as sovereigns have a right and duty to pursue public policy and
sustainable development objectives for the benefit of their citizens and territories in
general.®® This practice is certainly a legitimate governance issue and is well

established in international law.4°

Human rights law also form a legal basis for the inclusion of the right to regulate.®°
Human rights law imposes obligation upon states to protect, respect and promote
public interests or human rights of their citizens.>* This obligation entails that states
must protect their nationals from human rights violations by third parties such as
foreign investors and investment activities.®? In this regard, states are required to
enforce laws demanding foreign investors and investments to respect human rights,
that ensure investment treaties or any other business laws which do not limit but
enable foreign investors to respect human rights.>® In addition, human rights law
provides a legal basis upon which citizens can claim and hold them accountable for

the realisation of their human rights.>* Further, the human rights approach to the

European Union: Towards a new generation of international investment agreements’ (2015) 26 The
European Journal of International Law 639-61.

46 See Lester JS & Mercurio B ‘Safeguarding policy space in investment agreements’ (2017) Institute
of International Economic Law Issue Brief 12 1.

47 Article 3 (1) of the Declaration on the Right to Development.

48 Mouyal (2016) 8.

49 Desierto DA ‘Regulatory freedom and control in the new ASEAN regional investment treaties’ (2015)
16 The Journal of World Investment and Trade 1050 (hereafter Desierto (2015)).

50 See generally Adeleke F International investment law and policy in Africa: Exploring a human rights
based approach to investment regulation and dispute settlement (2018). This concept will be discussed
in detail in part 3.3.

51 United Nations Guiding Principles for Business and Human Rights, 2011 (hereinafter UN Guiding
Principles for Business and Human Rights).

52 UN Guiding Principles for Business and Human Rights 3.

53 UN Guiding Principles for Business and Human Rights (2011) 3.

5% Warikandwa TV Enlarging the place of human rights and development in international trade
regulation: An evaluation of the problems and prospects of incorporating a social clause in the legal
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integration of the right to regulate in international investment law could allow host
governments to hold foreign investors and investments to account for human rights
violations through investment treaties.>® This is not feasible under the traditional
international investment legal regime since the regime does not contain any human
rights issues.®® Human rights and investment law are often treated as two separate
and independent disciplines.>” Traditionally, foreign investors were not by nature
subjects of international law which is predominantly an inter-state system.>8 However,
as the International Centre for Settlement of Investment Disputes (ICSID) tribunal in
Urbaser v Agentina®® underscored that ‘such principle had its importance in the past,
it has lost its impact and relevance in similar terms and conditions as this applies to
individuals’.%° In fact, recent developments show that corporations operating

internationally are increasingly becoming subjects of international law.5!

In addition, it is important to note that although the need for entrenching policy space
has fairly achieved global consensus in recent years, governments as well as
international investment law and policy makers have been confronted with the
challenge of how to strike an appropriate balance between private and public interests
under one regime.%? That is, the difficulty is to advance investment protection and
promotion while at the same time safeguarding host governments’ right to protect
public interests in the international investment legal system. Seifu®® observes one of
the difficulties is ‘how broad regulatory freedoms should be and how they should be

framed so that they balance national interest and the level of protection required for

framework of the World Trade Organisation (2012) (Doctor of Laws thesis — University of Fort Hare) 95
(hereinafter Warikandwa (2012)).

55 See generally Adeleke (2018).

56 See generally Simma B ‘Foreign investment arbitration: A place for human rights?’ (2011) 60 The
International and Comparative Law Quarterly 573-596.

57 See Toral M & Schultz T ‘The state, a perpetual respondent in investment arbitration? Some
unorthodox considerations’ in Waibel M, Kaushal A, Liz Chung KH & Blachin C (eds) The backlash
against investment arbitration: Perceptions and reality (2010) 577-602.

58 See Alvarez JE ‘Are corporations “subjects” of international law?’ (2011) 9 Santa Clara Journal of
International Law 1-2.

59 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine
Republic, ICSID Case No. ARB/07/26, 8 December 2016 (hereinafter Urbaser v Argentina).

60 Urbaser v Argentina para 1189.

61 Urbaser v Argentina para 1194-95.

62 Spears (2010) 1037.

63 Seifu G “Regulatory Space” in the treatment of foreign investment in Ethiopian investment laws’
(2008) 9 The Journal of World Investment & Trade 405-426 (hereinafter Seifu (2008)).
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foreign investment’.%4 Similarly, Muchlinski®® affirms that the challenge in integrating
public policy space in llIAs, is to develop a legal regime ‘in a manner that ensures the
fullest possible benefits from FDI while also allowing for the retention of a degree of

national sovereignty in the development and application of economic policy’.®

Meanwhile, in spite of this controversy, a new international investment policy
framework promoting government regulatory authority, sustainable development and
the realisation of human rights is taking shape.®” Quite recently, a new generation of
lIAs and Model BITs or investment policies designed by international and regional
organisations or national governments have been developed to guide governments in
this new investment policy trajectory. Notable here are the US Model BIT% and
Canadian Model BIT,%® UNCTAD Investment Policy Framework for Sustainable
Development,’® the OECD Policy Framework on Investment,’* G20 Guiding Principles
for Global Investment Policy Making”? and the International Institute for Sustainable
Development (1ISD) Model Agreement on Investment for Sustainable Development,’3
among others. These policies have been perceived and utilised by many governments
in Africa and beyond as models for designing new generation investment treaties that
safeguard their policy space and development objectives.’

64 Seifu (2008) 417.

65 Muchlinski P ‘Policy Issues’ in Muchlinski P, Ortino F & Schreuer C (eds) The Oxford handbook of
international investment law (2008) (hereafter Muchlinski (2008)) 3-48.

66 Muchlinski (2008) 15.

67 See, for example, Echandi R ‘A new generation of international investment agreements in the
Americas: Impact of investor-state dispute settlement over investment rule-making’ available at
http://www.cepii.com/anglaisgraph/communications/pdf/2006/20211006/ses 3_echandi.pdf (accessed
07 January 2017); and UNCTAD ‘World Investment Report 2012: Towards a new generation of
investment policies’ 84-5, 99-103 available at http://www.unctad.org/en/PublicationsLibrary/wir201
2embargoed en.pdf (accessed 07 January 2017).

68 Treaty between the Government of the United States of America and the Government of (country)
concerning the Encouragement and Reciprocal Protection of Investment, 2012.

69 Canada Model Foreign Investment Protection and Promotion Agreement, 2004.

70 UNCTAD Investment Policy Framework for Sustainable Development, 2015.

71 OECD Policy Framework on Investment, 2015.

72 G20 Guiding Principles for Global Investment Policymaking, 2016.

73 1ISD Model Agreement on Investment for Sustainable Development, 2005.

74 See, for example, the SADC Investment Policy Framework, 2012 based on the OECD Policy
Framework for Investment. See also the Speech delivered by the Minister of Trade and Industry Dr Rob
Davies at the South African launch of the UNCTAD Investment Policy Framework for Sustainable
Development at the University of The Witwatersrand available at
https://investmentpolicyhub.unctad.org/IPFSD/EndorsementDetail/30 (accessed 22 February 2018),
highlighting that UNCTAD Investment Policy Framework For Sustainable Development provides the
policy know-how for moving from a traditional investment model to a new sustainable model.
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However, with an exception of a very few countries,”® many African countries have not
done much in relation to safeguarding their policy space in international investment
law. The large body of international investment law regime of African countries is still
modelled on the traditional European and North American Model BITs,”® which are
presently criticised for restricting policy space of host states. It is against this
background that this study critically explores the current international investment legal
framework of African countries with a view to determining the extent of the protection
of policy space and, accordingly, offer some recommendations on how African
countries could entrench their regulatory space of manoeuvre under the purview of

international investment regulation.

The international investment legal framework for Africa comprises llIAs, BITs, CIL
norms, regional investment agreements, double taxation treaties and FTAs with
investment provisions.’’ National legislation aimed at regulating foreign investors and
investments also form integral part of this framework. The majority of Africa’s llAs that
have been contracted with the developed nations, based on the western developed
(European and North American) nations” Model BITs,’® limit regulatory freedom.” As
an example, Ofodile analyses the BITs concluded between African countries and
China, and the traditional Model BITs used by the western counterparts and concludes
that they ‘do not explicitly circumscribe the ability of governments in Africa to take
measures aimed at promoting domestic development objectives, in many respects
they limit the capacity of governments in Africa to use policy instruments that China
used in the past to regulate FDI in order to build up national industry’.8° This may be

considered by some as academically inexcusable and to weaken continued public

5 In December 2015, South Africa enacted the Protection of Investment Act 22 of 2015 which seeks to
provide an investment legal regime balancing the government regulatory power and investor protection.
76 Mbengue MM & Schacherer S ‘Africa and the rethink of international investment law: About the
elaboration of the Pan-African Investment Code’ in Roberts A, Stephan PB, Verdier P & Versteeg M
(eds) Comparative international law (2018) 548 (hereinafter Mbengue and Schacherer (2018)).

77 See UNECA (2016) 16-20. See also Denters E & Gazzini T ‘The role of African regional organisations
in the promotion and protection of foreign investment’ (2017) 18 The Journal of World Investment &
Trade 449. These treaties are available at the UNCTAD International Investment Agreements Navigator
available at https://investmentpolicyhub.unctad.org/llA.

78 See generally Laryea E ‘Evolution of international investment law and implications for Africa’ in
Botchway FN (ed) Natural resource investment and Africa's development (2011).

79 UNECA 16-17, noting that the 1l1As affords more rights to foreign investors at the detriment of host
states and reducing potential benefits for Africa.

80 Ofodile UE ‘Africa-China bilateral investment treaties: A critique’ (2013) 35 Michigan Journal
International Law 206 (hereinafter Ofodile).
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support of such treaties, as it inhibits governments’ ability to pursue their public policy
and development objectives.!

The conclusion of 1IAs was motivated by many reasons and circumstances which have
conceivably informed the nature and text of such agreements.®? For example,
immediately in the post-independence era, low levels of development in African
countries as well as the severe economic conditions, abject poverty and high
unemployment triggered countries to attract FDI by all possible means.83 African
countries concluded BITs without prudent analysis and reflection of their provisions
and at the same time, developing countries lacked sufficient capacity in negotiating
public policy and development issues into these llAs, and analysing the practical legal
and policy consequences of negotiating such agreements.®* BITs were widely
perceived by African countries as an essential tool for attracting FDI from the
developed nations,®® and such FDI would enhance their economic growth and
development, inject capital into their local industries as well as fight poverty and

unemployment.®® BITs were also used by developing countries as economic

81 Cotula (2014) 20

82 See Dagbanja DN ‘The limitation on sovereign regulatory autonomy and internationalisation of
investment protection by treaty: An African perspective’ (2016) 60 Journal of African Law 56, contending
that in order to ascertain the reason why lIAs. limit regulatory authority and to reform an investment
treaty regime that response to the needs of both foreign investors and host states, ‘it is necessary to
revisit the history of investment protection by treaty and assess the terms of investment treaties in
relation to that history.

83 Desierto (2015) 1020. See also Guzman A ‘Why LDCs sign treaties that hurt them: Explaining the
popularity of bilateral investment treaties’ (1998) 38 Virginia Journal of International Law 688.

84 Yazbek N ‘Bilateral investment treaties: The foreclosure of domestic policy space’ (2010) 17 South
African Journal of International Affairs 103 (hereafter Yazbek (2010)).

85 Johnson AR ‘Rethinking bilateral investment treaties in Sub-Saharan Africa’ (2010) 59 Emory Law
Journal 919 (hereinafter Johnson (2010)). The linkage between the I1As and investment inflows in Africa
is unclear. Some scholars have recorded that most of Africa’s investment comes from countries with
which it has no llAs including China, India and Brazil, rather than its western partners. See, for example,
Ofodile (2013) 151; Hurt S “Why South Africa has ripped up foreign investment deals’ The Conversation
17 December 2013 available at http://theconversation.com/why-south-africa-has-ripped-up-foreign-
investment-deals-20868 (accessed 10 January 2017); De Gama M ‘Draft bill no threat to foreign
investors in  South  Africa’ Business Day Live, 1 Aprii 2014 available at
http://www.bdlive.co.za/opinion/2014/04/01/draft-bill-no-threat-to-foreign-investors-in-south-africa
(accessed 10 January 2017); and Khor M ‘Investor treaties in trouble’ The South Centre Blog, 24 March
2014 available at http://blog.southcentre.int/2014/03/investor-treaties-in-trouble (accessed 10 January
2017).

86 Salacuse JW & Sullivan NP ‘Do BITs really work? An evaluation of bilateral investment treaties and
their grand bargain’ (2005) 46 Harvard International Law Journal 67 (hereinafter Salacuse & Sullivan
(2005)). See also Boone J ‘How developing countries can adapt current bilateral investment treaties to
provide benefits to their domestic economies’ (2011) 1 Global Business Law Review 187, indicating
that the driving force behind BITs was ‘to facilitate... investment flows by the opening up of secure
channels for foreign direct investment... stabilising the investment climate, granting protective
investment guarantees, and providing neutral dispute mechanisms for “injured” investors’.
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diplomacy tools to foster better relations with other countries, particularly industrialised

countries.8’

On the other hand, developed countries concluded BITs because they were primarily
‘interested in the protection that these treaties offer to their investors operating in host
developing countries’.®8 As a consequence, emphasis has been placed on promoting
[IAs as tools for ‘investor protection’ with proposals to incorporate regulatory space or
development considerations in the investment legal framework being viewed as an
impediment to investor protection and promotion.8® However, the perception that
public policy space is a barrier to free trade and investment might not, in principle and
in practice, be correct as the right to regulate and development goals have been
reasonably extended into trade and investment treaties.®® Further, BITs were designed
and provided by developed countries®® and African countries were merely investment

rule consumers.92

However, despite signing a large bulk of BITs and receiving voluminous FDI inflows
into the continent for decades,®® the envisaged social and economic development
impact of foreign investment in Africa is debatable.®* In reality, little has been proven
about the role FDI and BITs have played in enhancing the much-needed social and
economic development in the continent.®> In fact, poor economic growth and

development, extreme poverty and high levels of unemployment are still rampant in

87 Salacuse & Sullivan (2005) 72.

88 Van Duzer A, Simons P & Mayeda G Integrating sustainable development into international
investment agreements: A guide for developing country negotiators (2013) 1 (hereafter Van Duzer et al
(2013)). See also Fox G ‘A Future for international investment? Modifying BITs to drive economic
development’ (2014) 46 Georgetown Journal of International Law 229 (hereafter Fox (2014)).

89 Fox (2014) 229-59. See also Johnson (2010) 932.

% See generally Desierto (2014); and Wagner (2014).

%1 See Layrea ET & Sucker F ‘The important of an African voice in, and understanding and use of,
international economic law’ in Layrea ET, Madolo N & Sucker F (eds) International economic law:
Voices of Africa (2012) 10 (hereinafter Layrea & Sucker (2012)). See also Vandevelde KJ ‘A brief history
of international investment agreements’ in Sauvant KP & Sachs LE (eds) The effect of treaties on
foreign direct investment: Bilateral investment treaties, double taxation treaties, and investment flows
(2009) 13-35.

92 See Alschner W & Skougarevskiy D ‘Rules takers or rule makers? A new look at African bilateral
investment treaty practice’ (2016) Swiss National Centre of Competence in Research Working Paper
No. 7.

% FDI inflows in Africa have surged in the last decade. See UNCTAD statistics available at
http://unctadstat.unctad.org/ (accessed 12 January 2017)

94 UNECA (2016) 40.

9 See Johnson (2010) 932, noting that FDI and BITs appear to have failed in Africa. For a detailed
discussion, see Kaulihowa T Foreign direct investment and welfare dynamics in Africa (PhD thesis,
Stellenbosch University, 2017); and Cleeve EA, Debrah Y & Yiheyis Z ‘Human capital and FDI inflows:
An assessment of the African case’ (2015) 74 World Development 1-14.
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Africa.®® The question that therefore arises is: why did FDI not enhance economic
development, job creation and alleviate poverty in Africa? The answer lies in part in
interrogating and reconsidering the existing international investment framework

governing foreign investment for Africa.%’

It is submitted that the developmental effects associated with FDI do not accrue
automatically to the host economy. Instead, investment laws and policies including
lIAs, among other things,®® ought to be harnessed as a complementary component of
the broader and more integrated development strategy needed by the host nation. In
light of this argument, it is viable to argue that the existing international investment
policy for Africa is not capable of translating the benefits of FDI into the host
economies.® This means that Africa needs a new narrative of international investment
law approach. The continent needs an international investment law framework that
thoroughly and carefully captures development objectives and reserves regulatory
space for host states to pursue their public policy or development goals. In a similar
vein, the United Nations Economic Commission for Africa (UNECA) has
recommended that African countries, when negotiating lIAs, should ‘ensure that a
balance is struck between protecting the investors and giving government sufficient
policy space to achieve development objectives.’”’%° The proposal to establish an
African international investment legal framework preserving public policy space has
also been of concern in recent African Union (AU) political dialogues.’® The AU has

placed emphasis on the need for an international investment legal regime that fosters

9% See World Bank ‘World Bank data: World development indicators & global development finance’ 2017
http://databank.worldbank.org (accessed 22 January 2019). See also United Nations Development
Programme ‘Human Development Index’ available at http://hdr.undp.org/en/content/human-
development-index-hdi (accessed 22 January 2019).

97 The answer also lies in fostering good governance, investment regulation and national development
priorities.

98 |t is submitted that IIAs alone do not foster development in Africa, but rather other avenues including
attracting development oriented FDI, and addressing infrastructure and political challenges ought to be
considered.

99 The reasons for Africa’s underdevelopment are numerous and include colonialism, political instability,
poor and inappropriate policies, limited human capacity, and the workings of the international economic
system. Equally, bad governance has been identified as the most important factor that holds back
Africa’s development. African leaders themselves have recently acknowledged that indeed bad
governance in many countries has hampered development efforts.

100 UNECA (2016) xii.

101 See, for instance, AU A Concept Note to Initiate a Dialogue on the International Investment
Agreements among the African Union Members August 2013. Eighth Ordinary Session of the
Conference of AU Ministers of Trade, 21-25 October (2013) and AU Report of the Meeting of Trade
Senior Officials. Eighth Ordinary Session of the Conference of AU Ministers of Trade, 21-23 October
(2013) (hereafter AU (2013)). This dialogue was spearhead by AU Ministers of Trade.
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the continent’s industrialisation and socio-economic transformation process, and
importantly one that preserves the government authority to pursue public policy or

development objectives.19?

It is in this context that the AU and some African regional organisations particularly
the Common Market for Eastern and Southern Africa (COMESA),'%* the Southern
African Development Community (SADC),% the East African Community (EAC)0®
and the Economic Community of West African States (ECOWAS)¥’ have designed
regional investment policies or agreements which attempt to formulate regulatory
freedom.1%® These policies and agreements are a commendable effort by African
countries to safeguard their policy space in the international investment regulatory
framework.1%° Nevertheless, critics argue that the approach adopted in these regional
agreements is weak in leveraging and consolidating the policy space for host states in
the international investment law of Africa. Adeleke, for instance, warns that ‘African
states need to be careful about the development of regulation that ensures the
attraction of the right kind of investment and sufficient safeguards are in place to
maximise the benefits of such investment for the public interest’.’1® UNECA has
critigued that some of the initiatives ‘are not binding and a few countries pay more than
lip service to them’.1!! De Brabandere has noted that African states do not make use
of their own Model BITs but use the European or North-American Model BITs when
negotiating I1As.*? In addition, the implementation of some of the binding investment
treaties have been awaiting ratification for over a decade, and their ultimate

102 AU (2013).

103 See Pan-African Investment Code, 2016.

104 See the Investment Agreement for the COMESA Common Investment Area, 2007 as revised in
2017.

105 See the SADC Model BIT Template, 2012, and the SADC Protocol on Finance and Investment
(SADC FIP), 2006 as amended in 2016.

106 See the EAC Model Investment Code, 2006.

107 See the Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the
Modalities for their Implementation with the ECOWAS, 2008.

108 This is elaborated in chapter 5.

109 Adeleke F International investment law and policy in Africa: Exploring a human rights based
approach to investment regulation and dispute settlement (2018) 163 (hereinafter Adeleke (2018)).

110 Adeleke (2018) 164.

111 UNECA (2016) 23.

112 De Brabandere E ‘Fair and equitable treatment and (full) protection and security in African investment
treaties: Navigating between generally and contextual specificity’ (2017) 18 Journal of World Investment
& Trade 530-1 (hereinafter De Brabandere (2017)).
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implementation may take time. All these problems warrant deeper understanding of

this study and rethinking Africa’s international investment law.
1.3 RESEARCH QUESTIONS

From the above analysis, it can be argued that safeguarding the regulatory autonomy
of host states in the realm of international investment law gives host governments the
flexibility to pursue their public policy objectives without risk or fear of violating their
investment treaty obligations.*'® It also allows host states to regulate foreign
investment in accordance with public interest or national development objectives and

control the negative effects of foreign investment activities.14
To that end, the key questions posed by this study are:

e Are there any binding standards or legal obligations at international level on the
inclusion of public policy space in IIAs?

e What are the practical effects of incorporating the right to regulate in l1As?

e To what extent does the existing international investment law regime of Africa
accommodate the right to regulate of the host governments?

e How can African countries entrench their right to regulate in their international
investment law?

e How to strike an appropriate balance between the right to regulate and the

protection of investors and their investments in international investment law?
1.4 RESEARCH OBJECTIVES

The main objective of this study is to explore how Africa’s international investment law
regime constrain policy space and recommend how African countries can adequately
entrench their right to regulate in such regime. For that reason, the following are the

specific objectives of this study:

e To determine whether the existing international legal framework of Africa
adequately safeguards the right to regulate.

e To determine whether there are any international law obligations that
compel African countries to reserve their regulatory space of

manoeuvre.

113 Mouyal (2016) 8-9.
114 Mann (2002) 10.
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e To identify the legal, social and economic effects of preserving policy
space in the international investment regulatory framework.

e To assess the existing problems and opportunities available for African
countries to incorporate the right to regulate in international investment
law.

e To devise strategies that African countries could employ when striking a

balance between policy space and investment protection.
1.5 SIGNIFICANCE OF THE STUDY

The study is significant for a number of reasons. First, the African leaders, regional
organisations, governments, NGOs and scholars are questioning the protection of
policy space in the existing international investment law. Accordingly, they are calling
for the reconsideration of the existing international investment law so that it can allow
governments to exercise their right to regulate pursuant to their public policy and is
capable of supporting sustainable development across the continent in line with the
AU Agenda 2063.1*> The entrenchment of the right to regulate in the international
investment legal framework has a bearing on the realisation of sustainable
development.1® The realisation of sustainable development is particularly important
considering that the United Nations (UN) Agenda 2030 for Sustainable
Development!!’” has become a guiding paradigm of international economic policy and
foreign investment as a vehicle for financing the realisation of Sustainable

Development Goals.18

Equally important, African countries are currently in the process of negotiating the
Agreement establishing the African Continental Free Trade Area (AfCFTA), the

Agreement establishment the Tripartite Free Trade Area (TFTA) and the Economic

115 Agenda 2063 is the AU’s strategic framework or blueprint for Africa’s inclusive growth and
sustainable development over the next 50 years. More information on the AU Agenda 2063 is available
at https://au.int/en/agenda2063.

116 See, generally, Dubava | Reconciling international investment law and sustainable development with
respect to host state's right to regulate: The legal impact of sustainable development objective on
indirect expropriation standard and its legitimate expectations sub-element’ (PhD thesis, European
University Institute, 2013). This is further discussed in part 4.2.1.

117 Agenda 2030 was adopted by the UN leaders in September 2015. It mainly aims to eradicate poverty,
reduce inequalities and unemployment, tackle climate change and ensure inclusive and sustainable
development, among other goals. More information on the UN Agenda 2030 is available at
https://www.un.org/sustainabledevelopment/development-agenda/.

118 Sauvant KP ‘Promoting sustainable FDI through international investment agreements’ (2019)
Columbia FDI Perspectives No. 251 1.

http://etd.uwc.ac.za/ 16



Partnership Agreements (EPAs) with the European Union (EU), all of which envision
investment protocols in their frameworks. Furthermore, some African countries are —
individually or collectively — reviewing their traditional international investment policy
frameworks or are in the process of negotiating new IlAs with their trade and
investment partners. This is therefore an opportune time to think of an appropriate
investment regulatory framework that addresses the abovementioned concerns of the

African leaders. Recommendations of this study would be helpful in this regard.

In addition, the study contributes to the existing literature proposing for the reform and
establishment of an international investment law framework which reserves policy
space for host governments while at the same time protecting foreign investors and
investments. Under such a framework, governmental actions or regulations taken in
the name of public interest or policy cannot amount to an actionable breach of
investment protection standards embedded in IIAs. A balanced investment regime
would be attractive to both foreign investors and host states and can go a long way in
sustaining or restoring the legitimacy of international investment law which is under

threat.

However, as noted earlier, much of the debate that has evolved over the years has
only focused on encouraging the inclusion of regulatory freedom in Africa’s
international investment law framework. Legal scholars, academics and policy makers
have not yet demonstrated how African countries can adequately carve out their
regulatory space in llAs. Scholars are yet to systematically determine the challenges
and opportunities of this inclusion. Not to mention that they are yet to demonstrate
how to entrench policy space in the investment legal framework of Africa.

The study therefore attempts to fill this gap by addressing these issues. If these issues
are addressed satisfactorily, this study can go a long way in contributing to the debate
of incorporating policy space issues in the international investment legal framework
and restore the support of international investment law among the public, civil society

and other stakeholders in Africa and beyond.

The study will not only provide an appraisal of Africa’s international investment legal
framework for Africa but also serve as a reference tool for African states already
negotiating or reviewing IlIAs or adopting their national investment policies. The study
will also serve as a reference tool for academics, scholars and international investment
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law and policy makers on how to preserve policy space within the domain of
international investment legal framework. Thus, contributing to a better understanding
of the concept and broader discourse on how to enhance regulatory space for host

states in the international investment legal framework.

Overall, the analysis in this study will be used to demonstrate how a continent or
country with abundance of natural resources, large inflows of FDI and possibly several
lIAs can end up with poor human, social and economic development, if the regulatory
framework for investment is not designed in a such way that allows host governments

to regulate investments in accordance with their national development priorities.
1.6 RESEARCH METHODOLOGY

This study employs various research methods to address the research questions and

objectives stated above.

The study adopts a qualitative desktop research mainly based on literature review and
analysis of primary and secondary sources. Primary sources are in the form of
international, regional and national legal and policy instruments as well as the official
government documents, policies or regulations. Secondary sources include case law,
books, peer-reviewed journal articles, discussion and working papers, legal

commentaries and online resources, among others.

The study also utilises a legal historical approach to trace the evolution of international
investment law and ascertain the integration of the right to regulate within international

investment law.

International investment law is multidisciplinary. It combines several academic
disciplines including law, economics and sociology. As such, this study adopts an
analytical inter-disciplinary approach that involves the application of purely legal,
economic and socio-legal approaches to the subject of the thesis. Analyses are both

normative and conceptual.

Although a strict comparative analysis and approach was not undertaken in this study,
it was employed to draw from other similarly placed jurisdictions or international
investment instruments to draw some lessons. The purpose of such comparative
analysis in this study was to draw some lessons and use such jurisdictional

perspectives or international investment instruments, as persuasive authorities in
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entrenching the right to regulate within the realm of international investment legal

framework for Africa.
1.7 LIMITATIONS AND SCOPE OF THE STUDY

It is important for the limitations and scope of this study to be clear from the outset.
The debate over the reservation of regulatory space in international investment law is
a long-standing issue which has been resuscitated by the erosion of sovereign right to
regulate in the name of trade and investment obligations.'1® The debate has never
been an easy one to deal with. Varied opinions exist regarding the possible benefits
and disadvantages of entrenching the right to regulate in the international investment
legal system, where emphasis has been placed on the promotion and protection of
foreign investors and investments. The challenge therefore is how to strike a balance
between the protection of investment and preserving the right to regulate. There is no
clear-cut answer to this complex question as the consequences of policy space may
depend largely on the content and the extent of a specific investment treaty insofar as
it accommodates the interests of all concerned parties (host governments and foreign
investors). Regardless of this position, a solution must be found. To determine how
policy space may be carved out in investment regulatory framework, several existing

investment treaty models or policies have to be examined.

As noted earlier, in Africa, the debate about accommaodating policy space within the
parameters of the international .investment law has been prominent in political
discussions and not scholarly or academic works. Not much has been written in this
area by legal scholars or academics and, therefore, this information is not easily

obtainable.

Additionally, Africa does not yet have a continent-wide treaty binding all 55 African
countries to the same rules on investment. African countries regulate foreign
investment through 1lAs, BITs, regional investment treaties and national legislations.
These regulatory frameworks vary in scope and text. It is therefore difficult to achieve
a uniform approach towards investment where countries with divergent approach

towards foreign investment regulation but desire to develop an African investment

119 Cotula (2014) 20.
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regulatory approach which reflects the continent’'s approach towards foreign

investment regulation.

Nonetheless, this study has to draw some lessons from several international,
plurilateral and mega-regional and sub-regional investment agreements/policies
whose significance in international investment law is such that they may influence
changes in Africa’s international investment treaty practice. For example, the Model
BITs of Canada and the US, investment policy frameworks of the G20, UNCTAD,
OECD and IISD, as well as the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership (CPTPP),1?0 the US, Mexico and Canada Agreement (USMCA).12!
The study will also draw some lessons from the African regional investment
agreements like the SADC FIP, the COMESA Common Investment Agreement and
the ECOWAS Supplementary Act. The justification for paying particular attention to
these investment treaties or policies is that they have attempted to incorporate policy

space.

More importantly, some treaties and policies in this study apply directly or indirectly to
African and non-African investments, trade and investment treaties or policies, and
other policy areas including, inter alia, industrial policy, tax reforms, intellectual
property rights and competition policy. Despite this, the study will be limited to the
international investment legal framework applicable to Africa. The study also
recognises the need for a broader perspective and discussion on relevant topics
including, inter alia, human rights protection, sustainable development, immigration
laws, international trade, regional economic integration, tax laws, political instability,
corruption, adherence to rule of law; however, due to the 100 000-word limit, this study
adopts a narrow approach.

120 Comprehensive and Progressive Agreement for Trans-Pacific Partnership, 2018 (hereinafter
CPTPP). The CPTPP is a comprehensive trade agreement between Australia, Brunei, Canada, Chile,
Japan, Malaysia, Mexico, New Zealand, Peru, Singapore, and Vietnam. The CPTPP entered into force
on 30 December 2018.

121 USMCA is a comprehensive trade agreement between the US, Mexico, and Canada. It is not yet in
force.
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1.8 OUTLINE AND OVERVIEW OF CHAPTERS
The study consists of seven chapters:

Chapter 1 provides for the general introduction and overview for the study. It presents
the contextual background to the study and conceptualises the right to regulate.
Chapter 1 also identifies the research questions, objectives and methodology, and
articulates the significant of the study as well as the limitations and scope of the study.
Lastly, it gives the outline and a brief overview of the chapters.

Chapter 2 gives a historical account of the exclusion and integration of regulatory
space in international investment law. It traces and highlights the historic antecedents
that led to the evolution of international investment law. In this regard, the chapter
focuses on the regulation of cross-border investment from the colonial era to
immediately post-World War 1l to illustrate why the right to regulate was excluded in
investment regulation. Thereafter, the chapter will trace historical events that have
resulted in the demand to integrate policy space in international investment law.

Chapter 3 determines the existence of any binding rules or legal obligations at
international level on the inclusion of the right to regulate in 1lIAs. The chapter thus
explores CIL norms, general principles of international law, 11As, and the existing (soft-
law) instruments by international organisations such as UNCTAD, OECD and G20
relevant to the safeguard of the right to regulate in IlIAs with the objective of
establishing whether such norms and instruments constitute binding standards and/or

normative or human rights obligations on states.

Chapter 4 examines the practical effects of incorporating the right to regulate in
international investment agreements. The objective of the chapter is to determine
whether there are any legal, social and economic consequences of accommodating
policy space concerns in international investment regulatory framework. The chapter
then unpacks the practical legal, social and economic implications for incorporating
policy space within the international investment law framework with a view of justifying

the inclusion of policy space in Africa’s investment regulatory framework.

Chapter 5 examines the existence of regulatory freedom in the contemporary
international legal framework for Africa. The chapter particularly explores and analyses

the llAs concluded by African countries at global, regional and bilateral levels (as well
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as national investment policies or laws) with a view to determining whether the

investment treaty practice reserves the regulatory autonomy of host states.

Chapter 6 evaluates the challenges and opportunities for incorporating policy space in

the international investment legal framework for Africa.

Chapter 7 summarises the main findings and draws conclusions to the thesis. Based
on contextual factual and legal discussions in the previous chapters, the chapter
concludes by making recommendations for the purposes of entrenching the regulatory
freedom in llIAs. The chapter proposes how African countries can achieve an
international investment legal framework which allows host states to pursue their
public policy and national development objectives at the same time protecting
investments. Chapter 7 contains an annexure (Annex to Chapter 7) which consists of
a proposed model international investment framework that safeguards the right to
regulate. Annex to Chapter 7 embodies an international investment legal framework
that protects foreign investment and foster sustainable development while at the same
time preserving the right to regulate.
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CHAPTER 2

THE EXCLUSION AND INTEGRATION OF REGULATORY SPACE IN
INTERNATIONAL INVESTMENT LAW IN HISTORICAL PERSPECTIVE

2.1 INTRODUCTION

It appears that the debate about integrating the right to regulate in international
investment legal framework has emerged as a modern-day discussion,'?? yet the
existence of international investment law goes back since time immemorial.1?? It is
argued that the principal raison d'étre of classical international investment law and
investment treaties has always been to promote and protect foreign investors and their
investments.*?* Accordingly, investment treaties such as international investment
agreements (IIAs), mainly bilateral investment treaties (BITs), enshrined explicit legal
rules stipulating state obligations to protect foreign investments and contained nothing
pertaining to regulatory freedom of host states. 1% Thus, investment treaties were
conceived as a legal impetus to attract and protect foreign investors and, as a result,
constrained policy space for host states to regulate investments in their national
interests.*?® Titi opines that states’ ability to regulate in nationally sensitive areas, such
as essential security and public order, human rights, sustainable economic growth,
environmental protection, social and labour standards, cultural policy and the capacity
to respond to situations of economic emergencies, has been limited to paving the way
for investment protection.'?’ This has dissuaded host governments from adopting
public policy regulatory measures fearing that they could be challenged by investors
before arbitral tribunals based on violation of investment-treaty obligations — the so-

called regulatory chill.*?® Furthermore, arbitral tribunals brought additional concerns to

122 See Titi C The Right to Regulate in International Investment Law (2014) ch 1 (hereinafter Titi (2014)).
123 For detailed account on the history and development of international investment law, see Miles K
The origins of international investment law: Empire, environment and the safeguarding of capital (2014).
See also Sornarajah M The international law on foreign investment law 4 ed (2017) 23-26; and Schefer
KN International investment law: Text, cases and materials 2 ed (2016).

124 Titi (2014) 1. See also Salacuse JW The law of investment treaties (2015) 2 ed 85 (hereinafter
Salacuse (2015)).

125 Spears SA ‘The quest for policy space in a new generation of international investment agreements’
(2010) 13 Journal of International Economic Law 1065 (hereinafter Spears (2010)).

126 Titi (2014) 1. See also Spears (2010) 1065.

127 Titi (2014) 1.

128 See generally Tienhaara K ‘Regulatory chill and the threat of arbitration’ in Brown C & Miles K (eds)
Evolution in investment treaty law and arbitration (2011). See also Brown JG ‘International investment
agreements: Regulatory chill in the face of litigious heat?’ (2013) 3 Western Journal of Legal Studies 1-
25.
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this debate as they rarely take into consideration public interest issues when
adjudicating investor-state disputes.*?® A simple analysis of such experience leads to
a preliminary observation, that it has been difficult to promote the regulatory freedom
of host states in the traditional international investment law. It is against this
background that states have gradually begun to question the legitimacy of the
conventional international investment law and look at ways in which to safeguard their

regulatory autonomy within the realm of international investment law.13°

The eminence of the right to regulate in international investment law is not confined to
the deficiency of policy space, regulatory chill effect nor fear of investment arbitration

by host states. Instead, as Titi explains:

The rise in prominence of the right to regulate is not only due to a perceived lack of
policy space and the resultant — so called — regulatory chill. The system governed by
international investment law is one in constant dynamic evolution. A confluence of
factors, among which novel features of this shifting landscape, have in the aggregate
conduced to the right to regulate turning into veritable cornerstone of investment
negotiations and constituting today a major dilemma of a make-or-break balance in
international investment law. The ascent of South as a source of investment and the
related blurring of the line between capital exporters and capital importers ... are two
initial factors that challenge the typical role that investment treaties have up until now
been purported to play; their very one-sided offer of protection to investors from the
industrialised world for their overseas ventures in the developing world ceases to be

the default mode. (footnotes omitted)*3?

In order to understand the exclusion and emergence of the right to regulate in
investment law, it is necessary to conduct a brief historical overview of the international
investment law: when, how and why it was developed. On this basis, this chapter gives
a historical account of the exclusion and integration of the right to regulate in the
international legal framework for foreign investment. The chapter proceeds by
highlighting historic antecedents that led to the evolution of international investment
law with a view of determining why the regulatory space was limited in international

investment law. In this regard, importance will be placed on developments relating to

129 Korzun V ‘The right to regulate in investor-state arbitration: Slicing and dicing regulatory carve-outs’
(2017) 50 Vanderbilt Journal of Transnational law 355-414. See also Adeleke F ‘Human rights and
international investment arbitration’ (2016) 32 South African Journal of Human Rights 48-70.

130 Titi (2014) 1. See also Spears (2010) 1065.

131 Titi (2014) 19-20.
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the history of cross-border investment during the colonial era to post-World War 1l —
when efforts began in earnest to establish international investment standards, the
result of which was the signing of first BITs in the late 1950s.132 The principal purpose
of adopting such an approach is to ascertain the mischief that led to non-inclusion of
the right to regulate in investment treaties and the circumstances that eventually gave
rise to the contemporary debate pushing for the safeguarding of the right to regulate
in international investment treaty practice. The ultimate purpose of this chapter is to
elucidate the idea that the question of regulatory space in international investment law
is not only relevant to Africa. Instead, it is a universal phenomenon that has been
elicited by the political and economic history and evolution of international investment

law.

Following this introductory part, the chapter is divided into three parts: The first part
briefly explores the historical origin of international rules governing foreign investment
— international investment law. This part slightly departs from textual-formalistic
reading and interpretation of law but presents a historical account of international
political economy and international relations that brought about the international rules
on foreign investment. The second part succinctly traces the right to regulate or
regulatory space of host states in the existing classical international investment law.
In this respect, focus will be placed on the evidence and form of the right to regulate
enshrined in traditional international investment law. The last and third part chronicles
the contemporary systematic demands to entrench the right to regulate in the
international investment law legal framework. To that end, the third part will record
some of the major political and investment policy discussions that have evolved at
global, regional and national levels as to the relevance of accommodating the

regulatory freedom of host states in the international investment law regime.

132 The first ever BIT was signed between Germany and Pakistan in 1959. This BIT was later repealed
and replaced by the Germany-Pakistan BIT, 2009.
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2.2 HISTORICAL ORIGIN OF INTERNATIONAL INVESTMENT LAW

As alluded earlier, international investment law can be traced back since time
immemorial. There have been divergent views among mainstream international
investment law scholars on the historical evolution of the international law governing
foreign investment.133 For this reason, one would agree that providing a reasonably
chronological and comprehensive summative account of the origin of international
investment law can be a strenuous and complex undertaking. Nonetheless, this
chapter has adopted an approach which will identify and succinctly discuss notable
historical antecedents or circumstances that have resulted in the establishment of
contemporary international rules governing foreign investment. As already highlighted,
the overall aim of the discussion in this chapter, as noted above, is to reveal historical
experiences that led to the exclusion of the right to regulate in international investment
law and the quest for including it in the contemporary international investment legal
framework. Quite important in this regard is that, in the discipline of foreign investment
regulation, past circumstances are critical to comprehending the present clash of
public and private interests in international investment law, the universal design of
international investment dispute settlement, the core purpose of investment law
principles, and, ultimately, the treatment of investment and non-investment issues
within international investment law.*3* Albeit some scholars argue that international
rules governing foreign investment existed in the pre-colonial era,'3® and received
minimal scholarly attention,3¢ this part of the chapter will therefore proceed by

exploring international rules on foreign investment in the colonial era.

133 See, for example, Salacuse (2015); Salacuse JW The three laws of international investment:
National, contractual, and international frameworks for foreign capital (2014) part iv; Douglas Z,
Pauwelyn J & Vinuales JE (eds) The foundations of international investment law: Bringing theory into
practice (2014); Miles K The origins of international investment law: Europe, environment, and the
safeguarding of capital (2013) (hereinafter Miles (2013)); Brown C & Miles K (eds) Evolution in
investment treaty law and arbitration (2011); Reinisch A & Knahr C (eds) International investment law
in context (2008); and Sornarajah M The international law on foreign investment (1994).

134 Miles (2014) 1.

135 See Schefer KN International investment law (2013) 5 (hereinafter Schefer (2013)), maintaining that
there are centuries that went into global investment law but never received scholarly attention. See also
Bishop RD, Crawford J & Reisman M (eds) Foreign investment disputes, cases, materials and
commentary (2005) 2, affirming the existence of international law on investment during the ancient
Egypt, Mediterranean empires and ancient empires of the now China, India and Middle East.

136 Schefer (2013) 5.
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2.2.1 Colonial period (1600s-1950s)

There is a general consensus among mainstream investment law scholars that
international rules on foreign investment emerged ‘in the quest for imperial control over
the resources and persons of the colonised world’.*3” Miles perceives that the ‘history
of colonialism, the calculated, often brutal, use of force, and the manipulation of legal
doctrines to acquire commercial benefits ... drove the construction of the international
investment law’.’® Newcombe and Paradell are of the view that ‘much of the
expansion of international trade and investment in the eighteenth, nineteenth and
twentieth centuries occurred within colonial political and legal regimes’.'*®* The
scholars further concur that during this period, imperialists needed access to
‘international law processes because political and military power protected colonists
and their property from local interference or control’.14° Moreover, the extra-territorial
jurisdiction principle *4! allowed foreign powers to apply their laws to their nationals in
foreign states.'*? The principle was prominent in China, Japan, Thailand, Iran, Egypt,

Morocco, Turkey, Asia and other parts of the Ottoman Empire.**3

Prior to the colonial era, the European countries had already developed rules on the
protection of foreign-owned property within their jurisdictions or treaties with each
other.}** As Adeleke argues ‘international rules on the protection of foreign-owned
property originated in Europe where there were reciprocal arrangements by European
states to secure similar standards of treatment for their citizens investing in other

European states’.1#> As an example, Dutch Republic and Spain signed the Peace of

137 Schneiderman D & Miles K ‘The origins of international investment law: Empire, environment, and
the safeguarding of capital’ (2014) 25 European Journal of International Law 942 945 (hereinafter
Schneiderman & Miles (2014)).

138 Miles (2013) 32.

132 Newcombe & Paradell (2009) 10. See also Lipson C Standing guard: Protecting foreign capital in
the nineteenth and twentieth centuries (1985) 11-12.

140 Newcombe & Paradell (2009) 10. See also Sornarajah M The international law on foreign investment
2 ed (2004) 19-20.

141 The extra-territorial jurisdiction principle gives governments legal ability to apply their national laws
in external territories. The external territory must agree to the application of the national laws of such
governments. For an extensive discussion, see Ryngaert C Jurisdiction in international law 2 ed (2015)
ch 4.

142 Newcombe & Paradell (2009) 11.

143 Newcombe & Paradell (2009) 11.

144 Miles K ‘International investment law: Origins, imperialism and conceptualising the environment’
(2010) 21 Colorado Journal of International Environmental Law & Policy 3 (hereinafter Miles (2010)).
145 Adeleke F International investment law and policy in Africa: Exploring a human rights based
approach to investment regulation and dispute settlement (2018) 5.
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Minster Treaty'#® which focused on the protection of merchants in each other’s
territories. In the same vein, the European Peace of Westphalia treaties4’ contained
clauses establishing the restitution of private goods. These rules began to spread
beyond Europe during the seventeenth century following the global expansion of
European trade and investment activities.'*® This was done to further European
political and commercial interests abroad.'#° Thus, the rules became embedded in the
processes of colonialism and protection of commercial interests.'>® The expansion of
European businessmen across the world, alongside the desire by their home
government to protect their commercial interests saw the emergence and

development of Eurocentric international investment law.15!

In addition, the seventeenth century is very prominent for the expansion of cross-
border transactions by multinational enterprises (MNESs).1%? At the time, rules evolved
to govern MNEs’ activities.!>® Therefore, on the one hand, capital-exporting
(developed) countries were keen on developing rules that protect their enterprises
investing abroad, yet, on the other hand, capital-importing (developing) countries were
so concerned with adopting rules that govern the activities of MNEs within their

territories.®*

146 peace of Minster Treaty, 1648.

147 pPeace of Westphalia treaties are a series of post-war peace treaties signed between May and
October 1648 in the Westphalian cities of Osnabriick and Munster, effectively ending the European
wars of religion.

148 See De Luca A ‘The legal framework for foreign investments in the EU: The EU internal market
freedoms, the destiny of member states’ BITs, and future European Agreements on protection of foreign
investments’ in Trakman L & Ranieri N (eds) Regionalism in international investment law (2013) 120
(hereinafter De Luca (2013)). For instance, the Treaty of Amity and Commerce between France and
the United States from 1778 focused on the protection of vessels in each other’s territory.

149 Miles (2013) 2.

150 Miles (2013) 2.

151 See Miles K ‘Imperialism, Eurocentrisim and international investment law: Whereto from here for
Asia?’ (2012) Submission for the Second Biennial General Conference of the Asian Society of
International Law available at http://asiansil-jp.org/wp/wp-content/uploads/2012/07/kate miles.pdf
(accessed 17 April 2017) (hereinafter Miles (2012)).

152 See Wilkins M ‘The history of multinational enterprise’ in Rugman AM (ed) The oxford handbook of
international business 2 ed (2008) (hereinafter Wilkins in Rugman (2008)). The British East India
Company and the Dutch East India Company were identified as the first MNESs to invest abroad in the
seventeenth century.

153 See Wilkins (2008).

154 See Wilkins (2008).
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During the eighteenth century, rules pertinent to investment were contained in the
Treaties of Friendship, Commerce and Navigation (FCN treaties),'>® which were
intended to establish trade relations between the United States (US) and its trading
partners. Although the FCN treaties mostly, as the name suggests, dealt with
commercial and navigation matters the treaties also required parties thereto to uphold
certain minimum standards with respect to the treatment of foreign investors.'%¢ In
particular, the FCN treaties incorporated provisions providing for: special protection,
full and perfect protection of the foreign-owned property;1>’ payment of compensation
for expropriation;>® most-favoured-nation treatment and national treatment with
respect to the right to engage in certain business activities in the territory of the other

party;1>° and sometimes, protection of currency transfers.160

The proliferation of FCN treaties in the colonial times evolved simultaneously with the
emergence of demands for a minimum standard of treatment for foreign investors. The
guest for minimum treatment standards was initially reinforced by the judgments of the
Permanent Court of International Justice (PCJ) in Mavrommatis Palestine

Concessions,®! Case Concerning Certain Germany Interests in Polish Upper

155 FCN treaties are bilateral treaties concluded to facilitate commerce, navigation, and investment
between the states parties and reciprocally to protect individuals and businesses. The first FCN treaty
was between the United States and France on 6 February 1778. After that many FCN treaties were
negotiated by the US with its several trading partners. For a detailed discussion on FCN, see Paulus
AL ‘Treaties of friendship, commerce and navigation’ in Wolfrum R (ed) The Max Planck Encyclopedia
of public international law (2012); Silver GD ‘Friendship, commerce and navigation treaties and United
States discrimination law: The right of branches of foreign companies to hire executives “of their choice™
(1989) 57 Fordham Law Review 765-784; and Coyle JF ‘The treaties of friendship, commerce and
navigation in the modern era’ (2013) Columbia Journal of Transitional Law 302-359.

156 See Walker H ‘Treaties for the encouragement and protection of foreign investment: Present United
States practice’ (1956) The American Journal of Comparative Law 229-247 (hereinafter Walker (1956));
and Salacuse JW ‘BIT by BIT: The growth of bilateral investment treaties and their impact on foreign
investment in developing countries’ (1990) 24 International Lawyer. To understand the origins of
international investment law, see Miles (2013).

157 For example, Art IX of the US-Paraguay FCN Treaty, 1859; Art VIl of the US-Argentina FCN Treaty,
1853; and Art VII of the US-Costa Rica FCN Treaty, 1851.

158 For example, Art Il of US-Congo FCN Treaty, 1891; and Art IX of the US-Nicaragua FCN Treaty,
1867.

159 For example, Art | of the US-Yugoslavia FCN Treaty, 1881 (. For more examples of MFN provisions
in FCN, see Ziegler AR ‘Most-favoured-nation treatment’ in Reinisch A (ed) Standards of investment
protection (2008) 62-63.

160 For example, Art Il of the US-Yugoslavia FCN Treaty, 1881.

161 Mavrommatis Palestine Concessions (1924) Permanent Court of International Justice Ser.A, No. 2,
where the PCJ reaffirmed that diplomatic protection is ‘an elementary principle of international law’.

http://etd.uwc.ac.za/ 29



Silesia'®? and Case Concerning the Factory of Chorzow.162 There was a debate as to
the minimum standard of treatment of foreign nationals. This debate enlightens the
fundamental breakpoint in the history of international investment law — the tension or
divide between developed countries and developing countries. On the one hand,
developed countries, specifically European nations and the US insisted that there was
an existing customary international law (CIL) minimum standard on the treatment of
foreign investments.'%* This minimum standard would grant foreign investors absolute
protection under which international law and diplomatic protection would be invoked
in their defence.'®® This essentially would mean that the protection of foreign
investments would be guaranteed by international law rules and not by the laws of
host states. In other words, the power of host states to regulate foreign investments
was taken away from the domains of their national laws and placed into the scope of

international law.

On the contrary, developing countries, particularly Latin American countries opposed
the recognition of such standard and declared their intention to adhere to the Calvo
standard of treatment.®® The doctrine was developed by Carlos Calvo, a jurist from
Argentina, and it required foreign nationals to be accorded the same level of protection
that nationals obtained from their respective legal systems.®’ Consequently, several
Latin American countries adopted the Calvo doctrine into their national laws and
constitutions declaring their legal position towards an international minimum standard

of treatment for foreign investors.*%® From a general point of view, it may be submitted

162 Case Concerning Certain Germany Interests in Polish Upper Silesia (Germany v Poland) Permanent
Court of International Justice Ser.A, No. 7, where the PCJ held that rights of foreign nationals must be
respected., paras 22 and 42.

163 Case Concerning the Factory of Chorzow (Claim for Indemnity) (Germany v Poland) (1928)
Permanent Court of International Justice Ser.A, No. 17, where the PCJ held that an illegal seizure of
property requires reparation, para 47.

164 Schefer (2013) 272. See also Brownlie | Principles of public international law (1998) 527-528.

165 To understand the CIL minimum standard, see United States of America (LF Neer) v United Mexican
States (1926) United Nations Reports of International Arbitral Awards 60; Roberts v United Mexican
States (1926) 4 United Nations Reports of International Arbitral Awards 77; OECD Directorate for
Financial and Enterprise Affairs Fair and equitable treatment standard in international investment law.
Working Papers on International Investment (2004) 8; and Borchard E ‘Minimum standard of the
treatment of aliens’ (1940) 38 Michigan Law Review 445-461.

166 Shea DR The Calvo Clause: A problem of inter-American and international law and diplomacy (1955)
17-19 (hereinafter Shea (1955)). See also Hackworth GH ‘Responsibility of states for damage caused
in their territories to the persons and properties of foreigners’ (1930) 24 American Journal of
International Law 517 (hereinafter Hackworth (1930)).

167 Shea (1955) 17-19.

168 Schefer (2013) 272.
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that the legal position espoused in the Calvo doctrine somewhat reflects developing

countries’ regulatory autonomy in investment law.6°

As the debate intensified in the 1920s, concerted efforts were made by the League of
Nations,*’® through its Committee of Experts for the Progressive Codification of
International Law, to codify the treatment standards. The Committee prepared and
submitted a draft proposal to the League of Nations at its First Conference on the
Codification of International Law on the Responsibility of States for Damage caused
in their Territory to the Person or Property of Foreigners, held at Hague in April 1930.
However, at the Conference, developing countries maintained the position that foreign
nationals ought to be afforded the same treatment and protection as local citizens,
while developed countries favoured the recognition of the CIL minimum standard.?
States could not agree on common legal rules and standards for treatment of foreign
investment and, consequently, no agreement was reached on the principles of state
responsibility and no convention was adopted.'’? Furthermore, in the late 1920s and
early 1930s, subsequent series of attempts were made to conclude a Convention on

the treatment of foreigners under the auspices of the League of Nations, but failed.1’3

Eventually, at the Seventh Pan-American Conference held at Montevideo in 1933, the
Convention on the Rights and Duties of States was adopted,’* which reaffirmed the
minimum standard of treatment of foreign nationals in line with the Calvo doctrine.”

However, the US and other capital-exporting states made reservations to certain

169 See Vandevelde KJ ‘A brief history of international investment agreements’ (2013) 12 University of
California International Law & Policy 157-194.

170 The League of Nations was an international organisation established in 1919, after the Paris Peace
Conference. Its main objectives was disarmament, prevention of war through collective security and
settlement of inter-state disputes via negotiation diplomacy. The League of Nations was replaced by
the United Nations in 1946 after World War Il, which then inherited a number of the agencies and
organisations founded by the League of Nations. For a comprehensive explanation about the
foundation, functions and demise of the League of Nations, see generally ‘History of the League of
Nations (1919-1946)’available at
https://www.unog.ch/80256 EDD006B8954/(httpAssets)/36BC4F83BDIE4443C1257AF3004FCOAE/%
24file/Historical_overview_of the League of Nations.pdf (accessed 15 June 2017).

171 Hackworth (1930) 57.

172 Hackworth (1930) 57.

173 See efforts, for instance, at the World Economic Conference in Geneva, 1927 and the International
Conference on the Treatment of Foreigners held in Paris in 1929.

174 The Convention on the Rights and Duties of States was signed by Honduras, United States of
America, El Salvador, Dominican Republic, Haiti, Argentina, Venezuela, Uruguay, Paraguay, Mexico,
Panama, Guatemala, Brazil, Ecuador, Nicaragua, Colombia, Chile, Peru and Cuba on 26 December
1933 and entered into force on 23 December 1934.

175 Article 9 of the Convention on the Rights and Duties of States.
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provisions of the Convention dealing with the minimum standard of treatment.’®
Despite the codification of minimum standard of treatment in the Convention on the
Rights and Duties of States, it is important to mention that the dispute between
developed and developing countries on the minimum standard of treatment continued
to the post-colonial era and is still apparent in contemporary international investment

law debate.1?”

In the late 1930s, international rules in the context of nationalisation and expropriation
of foreign-owned property evolved.l’® The period was marked with a series of
progressive nationalisation and expropriations of foreign-owned property mainly in
Mexico, Latin America as well as Central and Eastern Europe.'’® Again, developed
and developing countries disagreed on the international standard of compensation for
expropriation. Developing countries insisted on the payment of compensation for
expropriation based on national laws — as espoused under the Calvo doctrine,
whereas developed countries supported the payment of ‘adequate, effective and
prompt’ compensation, the so-called ‘Hull Formula’.1e° Due to these divided opinions,
there was no consensus at the international level on the standard of compensation for

expropriated foreign investors’ property. The debate on compensation for

176 Newcombe & Paradell (2009) 18.

177 Newcombe & Paradell (2009) 18.

178 See Francioni F ‘Compensation for nationalisation of foreign property: The borderland between law
and equity’ (1975) 24 The International and Comparative Law Quarterly 255. See also Ghassemi A
Expropriation of foreign property in international law (PhD thesis, University of Hull, 1999) ch 2; and
O'Connor LA ‘The international law of expropriation of foreign-owned property: The compensation
requirement and the role of the taking state’ (1983) 6 Loyola of Los Angeles International & Comparative
Law Review 355-417.

179 See Chidede T Legal protection foreign direct investment: A critical assessment with a focus on
South African and Zimbabwe (2016) 22.

180 The Hull Formula refers to the standard of “prompt, adequate and effective” compensation. It was
formulated by the former US Secretary of State, Cordell Hull in 1938 in response to Mexican
nationalisations in 1917. ‘Eduardo Hay and Cordell Hull, Prompt, Adequate, and Effective Payment,
1938’ available at http://s3-euwl-ap-pe-ws4-cws-documents.ri-
prod.s3.amazonaws.com/9781138824287/ch6/7. Eduardo Hay and Cordell Hull, Prompt, Adequa
te, and Effective Payment, 1938.pdf (accessed 17 December 2017). For more information on the Hull
Formula, see Izzeddin AKE The Calvo doctrine and the hull formula: Prospects for harmony (2017);
Abou Lahoud and Bounafeh-Abou Lahoud v Congo, the Democratic Republic of the, Final award, ICSID
Case No ARB/10/4, 1IC 637 (2014); Bosh International, Incorporated and B&P Ltd Foreign Investments
Enterprise v Ukraine, Award, ICSID Case no ARB/08/11, IIC 565 (2012); CME Czech Republic BV v
Czech Republic, Final award and separate opinion, (2006) 9 ICSID Rep 264, (2006) 9 ICSID Rep 412;
ConocoPhillips Petrozuata BV and others v Venezuela, Decision on jurisdiction and merits, ICSID Case
No ARB/07/30, IIC 605 (2013); Guaracachi America Incorporated and Rurelec plc v Bolivia, Award,
PCA Case No 2011-17, lIC 628 (2014);
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expropriation continued through the dawn of the post-colonial era, and still exists in

modern-day investment law debate.18!

The overall analysis of the foregoing discussion can lead to a preliminary conclusion
that developing countries advocated for a legal framework on the governance of
foreign investment that is based on the laws of the host state and, on the other hand,
developed countries supported a legal framework that is based on international law.
This essentially reveals that the appetite to regulate foreign investment in accordance
with national laws have existed among developing countries during the early times of

the international investment law — although it did not yield any material results.
2.2.2 Post-colonial era

The post-colonial era marked the beginning of progressive cooperation among
developed and developing countries to forge international rules on foreign investment.
Strenuous efforts were made during this time, but without success, to adopt
multilateral investment rules within the framework of the Havana Charter,'8? Abs-
Shawcross Draft Convention on Investment Abroad!®® and the Declaration on the
Establishment of a New International Economic Order, among others.®* The failure of
these efforts was largely attributed to divergent views of developing and developed
countries on the interpretation of CIL as well as the scope and content of an

181 See Nikiema SH ‘Compensation for expropriation’ (2013) The International Institute for Sustainable
Development Best Practices Series.

182 The Havana Charter was signed in 1948 and provided for the establishment of the International
Trade Organisation and set out the basic rules for international trade and other international economic
matters. It never came into operation because the conditions for the entry into force, set forth in its
Article 103, were not fulfilled within the prescribed time-limit. For a comprehensive discussion, see
Trofimov ID ‘The failure of the International Trade Organisation (ITO): A policy entrepreneurship
perspective’ (2012) 5 Journal of Politics and Law 56-68.

183 The Abs-Shaw Draft Convention on Investment Abroad proposed a text based on the international
minimum standard, including the Hull standard of compensation, which requires the payment of prompt,
adequate and effective compensation for expropriation. The Convention allowed for investors to submit
disputes directly to arbitration against their host states. Developing countries disagreed to such terms
in late 1960s and, as a result, the Convention failed. For a detailed discussion, see Schwarzenberger
G ‘The ABs-Shawcross Draft Convention on Investments Abroad: A critical commentary’ (1960) 9
Journal of Public Law 147; and Seidl-Hovenveldern | ‘The Abs-Shawcross Draft Convention to Protect
Private Foreign Investment: Comments on the round table’ (1961) 10 Journal of Public Law 100.

184 The UN, General Assembly, 61" Spec Sess, Declaration on the Establishment of a New International
Economic Order, Res 3201 (S-VI) (1st May 1974), Off Doc GA UN A/9559, Supp. No. 1 (1974) was
based on developing countries’ proposed New International Economic Order which preserved their
permanent sovereignty over their natural resources, UN, General Assembly, 17t Sess, Permanent
Sovereignty Over Natural Resources, Res 1803 (XVII) (14 December 1962), Off Doc GA UN A/5217,
Supp. No. 17 (1963).
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international minimum standard of treatment for foreign investors.'8> Later, in 1995,
there was a further attempt to conclude a Multilateral Agreement on Investment
(MAI)!8 under the auspices of the Organisation for Economic Cooperation and
Development (OECD). However, this attempt failed due to disagreements among
developed and developing countries on several issues including, inter alia,
environment, labour standards and human rights.'8” Environmental, labour and human
rights issues were excluded from the MAI, since the primary purpose of the Agreement
was ‘to minimise state-based regulations on the ways that foreign corporations invest,
to provide compensation to corporations for unfair investment conditions that result in
a loss, and to provide access to international arbitration for disagreements falling
under the agreement’.18 In other words, the textual approach adopted in the MAI
suggested that the drafters of the Agreement intended to usurp the regulation of
foreign investors and investments from the authority of the host governments and

place it under the domains of international arbitral tribunals.*®®

As one would expect, non-governmental organisations (NGOs) together with other
pro-public interest stakeholders heavily criticised the text of the MAI because it did not
address social welfare issues.'® The fact that the text of the MAI explicitly contained
state obligations on foreign investment protection and did not include public interest

consideration raised some concerns among NGOs, citizens and developing nations

185 See Schill SW The multilateralisation of international investment law 2009 32-35; Hackworth (1930)
500-516; and Wilcox C A Charter for World Trade (1949) 145.

186 Multilateral Agreement on Investment, 1995.

187 Tieleman K ‘The failure of the Multilateral Agreement on Investment (MAI) and the absence of a
global public policy network’ (2000) available at
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.627.7992&rep=repl&type=pdf (accessed 28
July 2017) (hereinafter Tieleman (2000)). See also Institute for International Economics ‘The MAI and
the politics of failure; Who killed the dog’ available at
https://piie.com/publications/chapters preview/91/2iie2725.pdf (accessed 28 July 2017); and Compa
LA ‘The Multilateral Agreement on Investment and international labour rights: A failed connection’
(1998) 31 Cornell International Law Journal 683-712.

188 Global Nonviolent Action Database ‘International campaign against the Multilateral Agreement on
Investment 1996-98 available at http://nvdatabase.swarthmore.edu/content/international-campaign-
against-multilateral-agreement-investment-1996-98 (accessed 28 July 2017) (hereinafter Global
Nonviolent Action Database International campaign against the Multilateral Agreement on Investment
1996-98).

189 See Global Nonviolent Action Database International campaign against the Multilateral Agreement
on Investment 1996-98’

1%  See ‘Development: NGOs in OECD countries protest MAI' (1998) available at
http://www.sunsonline.org/trade/process/followup/mai/02190198.htm (accessed 28 July 2017).
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governments, among others, who were worried about the freedom of host

governments to pursue their public policy objectives.!

To date, there is not yet a universal and comprehensive multilateral treaty on
investment. However, despite the failure to adopt universal investment rules at
multilateral level, there were some significant developments made regarding the
establishment of 1lAs in the post-colonial era. Notable here are the establishment of
the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New
York Convention) in 1958,%°2 the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (ICSID Convention) in 1965%° and the
Convention establishing the Multilateral Investment Guarantee Agency (MIGA
Convention) in 1985.1% Not surprisingly, these treaties mainly contain substantive
provisions on investment protection and no connotations for public interest issues or
regulatory freedom of host states. For example, the New York Convention primarily
governs the recognition and enforcement of international arbitral (investment) awards,
while the ICSID Convention has established the International Centre for Settlement of
Investment Disputes (ICSID), a specialised facility for the settlement of investor-state
and inter-state disputes. The MIGA Convention provides risk insurance to foreign
investors against political risks such as expropriation, transfer restrictions, breach of
contract, non-honouring of financial obligations as well as war, terrorism and civil

disturbance.

It is also important to mention that some investment-related rules were ultimately
incorporated in accepted international legal instruments such as the Universal
Declaration of Human Rights (UDHR)!% and International Covenant on Economic,
Social and Cultural Rights (ICESCR)!% and General Agreement on Tariffs and Trade

191 See Tieleman (2000) 1.

192 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958.

193 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States,
1956.

194 Convention establishing the Multilateral Investment Guarantee Agency, 1985.

195 Universal Declaration of Human Rights, 10 December 1948, 217 A (lll) was adopted by the UN
General Assembly Resolution 217 A(lll) of 10 December 1948 (hereinafter UDHR). The UDHR is a hon-
binding instrument which has significantly informed numerous legally binding international human rights
treaties.

1% |nternational Covenant on Economic, Social and Cultural Rights was adopted by the UN General
Assembly Resolution 2200A (XXI) of 16 December 1966 (hereinafter ICESCR). The ICESCR entered
into force on 3 January 1976. It is legally binding international treaty to signatory states.
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(GATT),197 Agreement on Trade-Related Investment Measures (TRIMS)'°® and
General Agreement on Trade in Services (GATS).1*° There is a vast amount of legal
literature that has accumulated over the years criticising the GATT, GATS and TRIMS
because they contain legal rules focusing on purely commercial or economic issues
and do not consider any social issues, that is, do not safeguard public policy space.?®
The UDHR and ICESCR espouse international rules on human rights and are not
considered in the international investment arbitration by tribunals since human rights
law and investment law are often treated as two separate legal systems,?°* which from

a practical point of view, is certainly not the case. According to Kriebaum:

Human rights law and international investment law have developed as two separate
disciplines. But, despite a certain tendency of fragmentation, these two fields of
international law are not hermetically separated. They have the same common goal:
the protection of the right to property, which is also a human right. Human rights have
the potential to protect opposite sides in certain scenarios: they may operate in favour
of investors or against them where investment operations interfere with human rights

of the population of the host state.2%?

197 General Agreement on Tariffs and Trade 55 UNTS 194; 61 Stat. pt. 5; TIAS 1700 (hereinafter GATT
1947) was adopted in 1947 and entered in force on 15t January 1948. GATT 1947 was replaced by and
incorporated into the General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1A, 1867 U.N.T.S. 187, 33 I.L.M. 1153
(1994) (hereinafter GATT 1994). In 1955, GATT 1947 contracting parties adopted a Resolution on
International Investment for Economic Development, which urged countries to conclude bilateral
agreements to provide protection and security to foreign investment.

198 Agreement on Trade-Related Investment Measures, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1A, 1868 U.N.T.S. 186 (hereinafter TRIMS). The
TRIMS deals with rules or measures that a country may or may not apply to foreign investors.

199 GATS: General Agreement on Trade in Services, Apr. 15, 1994, Marrakesh Agreement Establishing
the World Trade Organisation, Annex 1B, 1869 U.N.T.S. 183, 33 I.L.M. 1167 (1994) (hereinafter GATS).
GATS regulates trade in services and contains rules that are relevant to foreign investment, particularly
on the Mode 3 services dealing with commercial presence. Article | (2) (c) of GATS. It is binding to
signatories.

200 See, for example, Wagner M ‘Regulatory space in international trade law and international
investment law’ (2014) 36 University of Pennsylvania Journal of International Law 1-87; Schill SW
‘International investment law and comparative public law: An introduction’ in Schill SW (ed) International
investment law and comparative public law (2010); Warikandwa TV Enlarging the place of human rights
and development in international trade regulation: An Evaluation of the problems and prospects of
incorporating a social clause in the legal framework of the World Trade Organisation (LLD thesis,
University of Fort Hare, 2012); and Overseas Development Institute ‘Policy space: Are WTO rules
preventing development?’ (2017) Briefing Paper 14.

201 See a collection of articles in Transnational Dispute Management ‘Aligning human rights and
investment protection’ (2013) available at http://opiniojuris.org/wp-content/uploads/tdm-v10-01.pdf
(accessed 19 June 2017).

202 Kriebaum U ‘Foreign investments & human rights - The actors and their different roles’ (2013) 10
Transnational Dispute Management.
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In addition to abovementioned international agreements, numerous international legal
instruments relevant to investment have been adopted by several international
organisations. For instance, the World Bank Guidelines on the Treatment of Foreign
Direct Investment,?° the OECD Convention on the Protection of Foreign Property,2%4
OECD Declaration on International Investment and Multinational Enterprises,?®® and
the UN Transnational Corporations and International Codes of Conduct,?°® among
others. The first three instruments mainly focus on what host governments ought to do
to promote and protect foreign investors and investments in their territories. The UN
Transnational Corporations and International Codes of Conduct provides for principles
and rules governing the activities of foreign investments. A careful analysis of the Code
depicts that it expresses provisions on policy space as it attempts to restrict the
activities of foreign companies ‘that are viewed as negative by developing countries,
while promoting their contributions to economic development’.?%” The achievement of
such text should be applauded given that the Code was negotiated in a turbulent era
— a period where political and economic consensus between developed and

developing countries was intricate.?%8

The lack of consensus on investment rules at the international level, provoked
countries worldwide to conclude investment treaties bilaterally and even regionally in
the post-colonial era. For instance, the European nations, Canada, Japan and the US
began to conclude BITs with developing countries. The first BIT was signed in 1959
between Germany and Pakistan, and since then BITs have multiplied considerably.

203 World Bank Guidelines on the Treatment of Foreign Direct Investment were adopted in 1992
(hereinafter World Bank Guidelines). The Guidelines aim to increase flows of private foreign
investments in developing countries.

204 OECD Convention on the Protection of Foreign Property was adopted on 12 October 1967 by OECD
member states. It sets out investment protection standards including expropriation compensation, the
minimum standards of treatment and investor-state dispute settlement (ISDS) mechanism. The
Convention has not yet entered in force.

205 The OECD Declaration on International Investment and Multinational Enterprises was first adopted
by OECD member countries on 21 June 1976 and was reviewed in 1979, 1984, 1991, 2000 and 2011.
The Declaration is non-binding. The Declaration focuses on what governments should do to improve
the investment climate, encourage the positive contribution multinational enterprises can make to
economic and social progress and minimise and resolve difficulties which may arise from their
operations.

206 UN Transnational Corporations and International Codes of Conduct 1974 espouses the code of
conduct for international investors.

207 Weiss TG ‘The UN Code of Conduct for Transnational Corporations’ in Forsythe DP (ed) The United
Nations in the world political economy. international political economy series (1989) 86 (hereinafter
Weiss (1989)).

208 \Weiss (1989) 86.
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As of beginning of 2019, there are over 3000 BITs that have been signed worldwide.?%°
Equally important is that, over the past several decades, BITs have increasingly
become the primary source of international investment law.?® Other sources of
international investment law include CIL, general principles of international law,

treaties and international arbitration and soft law instruments.?11

At the regional level, investment rules have been enshrined in regional investment and
trade agreements. Examples of regional investment agreements include, inter alia, the
Association of Southeast Asian Nations (ASEAN) Comprehensive Investment
Agreement,?'? Asia-Pacific Economic Cooperation (APEC) Non-Binding Investment
Principles,?t®* APEC Investment Transparency Standards,?* the Colonia Protocol for
the Reciprocal Promotion and Protection of Mercado Comun del Sur (MERCOSUR)

Investments,?!> Investment Agreement for the Common Market for Eastern and

209 UNCTAD World Investment Report 2017 (hereinafter UNCTAD (2017)).

210 Akgul Z The development of international arbitration on bilateral investment treaties: Disputes
between states and investor, ICSID cases against Turkey regarding energy sector (2008) 8. See also
Vandevelde JK ‘Investment liberalisation and economic development: The role of bilateral investment
treaties’ (1998) Colombia Journal of Transnational Law 507-514.

211 See generally Dolzer R & Schreuer C Principles of international investment law 2 ed (2012) ch 2.
See also Schill SW ‘Sources of international investment law: Multilateralisation, arbitral precedent,
comparativism, soft law’ in Besson S & D’Aspremont J (eds) The Oxford handbook of the sources of
international law (2017).

212 ASEAN Comprehensive Investment Agreement was signed on 26" February 2009 by and between
the ASEAN member countries: Brunei Darussalam, Cambodia, Indonesia, Lao People’s Democratic
Republic, Malaysia, Myanmar, Philippines, Singapore, Thailand and Viet Nam. It is a legal instrument
to create a free and open investment regime/environment in the ASEAN economic community. It
replaced the ASEAN Investment Agreement, 1987. it entered into force on 24 February 2012.

213 APEC Non-Binding Investment Principles were adopted in 1994 and revised in 2011 by APEC
members: Australia, Brunei Darussalam, Canada, Chile, China, Hong Kong, Indonesia, Japan, Korea,
Malaysia, Mexico, New Zealand, Papua New Guinea, Peru, Philippines, Russia, Singapore, Chinese
Taipei, Thailand, US and Vietnam. It is not binding to member states and sets out basic investment
principles.

2UAPEC Investment Transparency Standards, 2002. APEC website notes that ‘in 2002, Leaders
agreed to a set of General Transparency Standards that committed members to such measures as
publishing all laws and regulation, and establishing appeal mechanisms for administrative decisions. In
2003 and 2004, the general standards were mapped onto specific trade policy areas involving nine sets
of Area-Specific Transparency Standards, and agreement was reached on incorporating the
transparency standards into Individual Action Plan (IAP) templates for annual reporting starting in 2005.
At the 19th APEC Ministerial Meeting held in Sydney, Australia on 5-6 September 2007, Ministers
welcomed the report on the assessment of APEC economies' implementation of APEC transparency
standards and pledged to close those remaining gaps in implementation, including through targeted
capacity building activities and other initiatives, where appropriate.” See APEC ‘Transparency
Standards’ available at https://www.apec.org/Groups/Committee-on-Trade-and-Investment/APEC-
Transparency-Standards (accessed 09 August 2017).

215 Colonia Protocol for the Reciprocal Promotion and Protection of MERCOSUR Investments was
signed in 1994. The provisions of the Protocol ‘cover the following: fair and equitable treatment of
foreign investors; national treatment; protection against nationalization or expropriation except for
reasons relating to public or social interests; the prompt payment of just and adequate compensation;
freedom to transfer in convertible currency, investment capital and profits, compensation, different
payments and the remuneration of nationals of the third countries concerned; the settlement of disputes
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Southern Africa Common Investment Area (COMESA Common Investment
Agreement),?'® Southern African Development Community Finance and Investment
Protocol (SADC FIP),?t” Economic Community of West African States (ECOWAS)
Supplementary Act on Investment,?® Arab Maghreb Union (AMU) Investment
Agreement,?’® Economic and Monetary Community of Central Africa (CEMAC)
Investment.??? Investment rules or provisions have been embedded in numerous
mega-regional trade agreements such as the North American Free Trade Area
(NAFTA),??! the US, Mexico and Canada Agreement (USMCA),??? the Comprehensive

over the interpretation and application of agreements concluded between a MERCOSUR member State
and the State from which the investor originates; the settlement of disputes involving a foreign investor
and the host country; and the duration of agreements. Member States have a duty to exchange
information on ongoing and future negotiations concerning agreements for the promotion and protection
of investment with non-member States’. MERCOSUR members include Argentina, Brazil, Paraguay
and Uruguay.

216 COMESA Common Investment Agreement was signed on 23 May 2007 by and between COMESA
member states: Burundi, Comoros, D.R. Congo, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libya,
Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, eSwatini, Uganda, Zambia, and
Zimbabwe. It has not yet entered into force. It is intended to encourage investment into the region.
Among other things, it provides for fair and equitable treatment in accordance with customary
international law, national and most-favoured nation treatment of investments; allows host states to
expropriate investments if it is in public interest, on a non-discriminatory basis, in accordance with due
process of law, and on payment of prompt adequate compensation. The COMESA Common Investment
Agreement applies to investors from COMESA member states and non-COMESA investors provided
they are conducting a substantial business activity in a COMESA member state.

217 SADC Finance and Investment Protocol was signed in 2006 by SADC member states (Angola,
Botswana, Democratic Republic of Congo (DRC), Lesotho, Madagascar, Malawi, Mauritius,
Mozambique, Namibia, South Africa, eSwatini, Tanzania, Zambia, except Seychelles and Comoros who
joined the regional bloc later. The SADC FIP came into force in 2010. It was adopted with the
overarching aim to harmonise the financial and investment policies of the member states to align them
with the SADC objectives. The Protocol is legally binding on member states. It is intended to, inter alia,
establish SADC as an investment zone with a harmonise investment policy. Thus, states are expected
to match their investment policies, laws and practices into a single regional investment regime. The
Protocol was recently amended, and the amendments entered into force on 24 August 2017.

218 ECOWAS Supplementary Act on Investments was signed in December 2008 by Benin; Burkina
Faso; Cabo Verde; Céte D' Ivoire; Gambia; Ghana; Guinea; Guinea Bissau; Liberia; Mali; Niger; Nigeria;
Senegal; Sierra Leone; and Togo. It entered into force in January 2009. Among other things, the
ECOWAS Supplementary Act on Investments provides for three standards of investment treatment:
national treatment, most-favoured-nation treatment and minimum regional standards. It prohibits direct
or indirect expropriation of investment except for a public purpose, on a non-discriminatory basis, in
accordance with due process of law, and upon payment of an appropriate compensation, which is
equivalent to the fair market value of the seized investment immediately before the date of expropriation.
219 AMU Investment Agreement was signed in 1990 by AMU members: Algeria, Libya, Mauritania,
Morocco, and Tunisia. The AMU Investment Agreement was ratified in 1993 and specified validity
duration of 10 years without a renewal mechanism. It is therefore not in force anymore but continues to
create obligations on investment made during its validity period. Nevertheless, as the AMU Secretariat
has expressed, member states are willing to carry on with the Investment Agreement.

220 CEMAC Investment Agreement was signed on 14 December 1965 and entered into force on 1st
April 1996. Members of CEMAC include Cameroon, Central African Republic, Chad, Congo, Equatorial
Guinea and Gabon.

221 NAFTA was signed between Canada, Mexico, and the US. It contains an investment chapter,
Chapter 11 of NAFTA. It came into force on 15t January 1994.

222 The US, Mexico and Canada Agreement, 2018 (hereinafter USMCA). USMCA is a comprehensive
trade agreement between the US, Mexico, and Canada. It is not yet in force.
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and Progressive Agreement for Trans-Pacific Partnership (CPTPP)?2® and
Transatlantic Trade and Investment Partnership (TTIP),??* Regional Comprehensive
Economic Partnership (RCEP)?*®® and Comprehensive Economic and Trade
Agreement (CETA).??5 |t is of paramount importance to note that most of the
contemporary regional agreements like the SADC FIP, COMESA Common
Investment Agreement, USMCA and CPTPP contain novel features that are aimed at
safeguarding the regulatory autonomy of host countries. This will be discussed further

in chapters 3 and 5 below.

Moreover, rules governing foreign investment have been incorporated into national
legislation and constitutions. For example, most, if not all, SADC member states have
enacted legislation governing both local and foreign investors, and their constitutions
entrench property rights which are applicable to foreign investors as well.??” However,
a critical examination of existing African laws related to investment regulation reveal
that the multitude of these are still modelled on the Eurocentric investment laws —
biased towards foreign investors — and limit the regulatory autonomy of host states to

adopt domestic measures aimed at advancing public policy objectives.?%®

The above analysis has demonstrated that, to a large extent, the international law rules
on investment developed during the colonial and immediately post-colonial era were
pro-investor protection and restrict the policy space of manoeuvre for host
governments. The rules were negotiated during the times when the colonial masters

were seeking to protect their citizens abroad and to advance their political and

223 The CPTPP was signed March 2018 and entered into force in December 2018. The CPTPP is a
trade agreement between Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand,
Peru, Singapore, and Vietnam.

224 TTIP is negotiated between the EU and the US. The proposed draft contains an investment chapter,
Chapter II.

225 RCEP is a proposed free trade agreement between the 10-member states of the ASEAN (Brunei,
Burma Myanmar, Cambodia, Indonesia, Laos, Malaysia, the Philippines, Singapore, Thailand, Vietham)
and India, China, Australia, Japan, South Korea and New Zealand. The proposed text includes an
investment chapter.

226 CETA is a free-trade agreement between Canada and the EU. CETA negotiations were concluded
in August 2014. All 28 European Union member states approved the final text of CETA for signature,
with Belgium being the final country to give its approval. Canada signed in October 2016. It has not
been ratified yet.

227 See Chidede T ‘Foreign direct investment policy and governance in the Southern African
Development Community’ (2017) Trade Law Centre Trade Brief No. S17TB14/2017.

228 See United Nations Economic Commission for Africa ‘Investment policies and bilateral investment
treaties in  Africa: Implications  for  regional integration’ (2016) available at
http://www.uneca.org/sites/default/files/PublicationFiles/eng_investment landscaping_study.pdf
(accessed 07 January 2017). This is further discussed in chapter 5.
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commercial interests abroad.?”® The following section chronicles this historical
development pursuant to the inclusion of the right to regulate in the international

investment law parameters.

23 THE RISE OF THE RIGHT TO REGULATE IN INTERNATIONAL
INVESTMENT LAW

The right to regulate is not a modern-day concept. Its genesis may be traced back to
the period immediately after World War Il, in the aftermath of decolonisation.?3® During
this period, the newly emerging independent states sought to strengthen their position
in international relations and to pursue their social and economic development
objectives,?3! but they perceived the international law shaped by their former colonial
masters as a barrier in that respect.?®> The content and principles of traditional
international investment law were therefore subjected to immense criticism by newly
independent states.?*? Salacuse asserts that the newly independent states ‘viewed the
content of traditional international law — with its emphasis on the protection of foreign
investment — as playing an important role in their economic underdevelopment and
continued dependence on western countries’.?3* He further notes that international law
‘elevated the protection of foreign-owned property and contracts over the right to
nationalise ownership of property on their territories and prioritised the commercial and
economic freedom of foreigners over the right of the state to regulate economic
activities in its own territories’.?*> In other words, newly self-governing states
considered classical international investment law and investment treaties as eroding

their sovereignty.

229 See generally Miles (2010); Miles (2012); and Miles (2013).

230 Salacuse (2015) 78.

231 Schrijver N Sovereignty over natural resources: Balancing rights and duties (1997) 1 (hereinafter
Schrijver (1997)).

232 Salacuse (2015) 78.

233 Salacuse (2015) 78.

234 Salacuse (2015) 78.

235 Salacuse (2015) 78. See also Waelde TW ‘A requiem for the “New international economic order”:
The rise and fall of paradigm’ in Hafner G, Loibl G, Rest A, Sucharipa-Behrmann L & Zemanek K (eds)
International economic law and a post mortem with timeless significance, Liber Amicorum Seidl-
Hohenveldern (1998) 774.
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Against this background, the newly emerging states sought to regain their sovereign
right over natural resources and to regulate foreign investment in accordance with their
social and economic development agendas in the early 1950s under the auspices of
the UN. This instigated the emergence of the principle of permanent sovereignty over
wealth and natural resources which connotes a far broader concept of a country’s
economic resources. The principle was first introduced in the UN debates to claim
former colonies or developing countries and peoples’ ‘right to enjoy the benefits of
resource exploitation and in order to allow “inequitable” legal arrangements, under
which foreign investors had obtained title to exploit resources in the past, to be altered
or even to be annulled ab initio, because they conflicted with the concept of permanent
sovereignty.’?3® The increasing pressure for the recognition of this principle resulted in
the adoption of the Resolution on Permanent Sovereignty over Natural Resources by
the UN General Assembly at its Seventeenth Session in 1962,23” which contained the
Declaration on Permanent Sovereignty over Natural Resources.?*® The Resolution on
Permanent Sovereignty over Natural Resources generally covered various principles
of international law including, inter alia, the exploitation of natural resources by foreign
nationals,?3° transfer of capital and profits,?*° expropriation of foreign-owned property
by host governments,?*! exhaustion of local remedies and the settlement of investor-
state disputes in respect of compensation.?*? Particularly relevant to the present
discussion, the Resolution stipulated that states and peoples have a right to
permanent sovereignty over their natural resources, which must be exercised in the

interest of national development and peoples’ well-being.?*® Such right ought to be

236 Schrijver (1997) 1. See also Salacuse (2015) 78, noting that developing countries by so doing sought
to secure international recognition of their right to expropriate and re-establish sovereignty over their
natural resources without paying compensation. Other relevant General Assembly resolutions on
permanent sovereignty include Resolution 626, 1952, Resolution 523, 1952, Resolution 3201, 1972,
and Resolution 3201, 1981 and Resolutions 3281, CERDS, 1974.

287 The General Assembly Resolution 1803 (XVII) on the ‘Permanent Sovereignty over Natural
Resources’ was adopted on 14 December 1962. According to Kilangi, ‘the resolution had resulted from
the General Assembly’s focus on, firstly, the promotion and financing of economic development in
under-developed countries and, secondly, in connection with the right of peoples to self-determination
in the draft international covenants on human rights. Kilangi A ‘Introductory note’ available at
http://legal.un.org/avi/ha/ga 1803/ga 1803.html (accessed 24 July 2017).

238 Declaration on Permanent Sovereignty over Natural Resources, 1962.

239 Paragraph 2 of the Resolution on Permanent Sovereignty over Natural Resources.

240 paragraph 3 of the Resolution on Permanent Sovereignty over Natural Resources.

241 Paragraph 4 of the Resolution on Permanent Sovereignty over Natural Resources.

242 paragraph 4 of the Resolution on Permanent Sovereignty over Natural Resources.

243 Paragraph 1 of the Resolution on Permanent Sovereignty over Natural Resources.
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strictly and conscientiously respected by states and international organisations.?*
Though debatable, there is wide consensus that the provisions of the Resolution on
Permanent Sovereignty over Natural Resources pertaining to compensation for

expropriation has attained the status of CIL.?4°

However, the Resolution on Permanent Sovereignty over Natural Resources was
criticised by some scholars for not radically departing from the CIL understood by
western countries.?*® For example, it incorporated international law requirements that
‘foreign capital not be subject to discriminatory treatment and it affirmed the binding
character of foreign agreements’ and that compensation must be paid for
expropriation.?4’ It is submitted that the Resolution did not achieve what developing
countries intended and, as a result, they continued to fight for an international
investment regime that caters for their interests.

In 1973, the UN General Assembly, under the impetus of developing countries,
adopted the Resolution 3171 on Permanent Sovereignty over Natural Resources at
its Twenty-Eighth Session,?*® which affirmed in Paragraph 3:

. the application of the principle of nationalisation carried out by states, as an
expression of their sovereignty in order to safeguard their natural resources, implies
that each state is entitled to determine the amount of possible compensation and the
mode of payment, and that any disputes which might arise should be settled in

accordance with the national legislation of each state carrying out such measures.

Unlike its predecessor, the Resolution 3171 did not incorporate the guarantee of
compensation for foreign investors and any references to international law. This
means that host government had wide discretion to regulate, if any, the amount of
compensation due in accordance with their domestic laws without regard to the

objective standards of international law.

244 Paragraph 8 of the Resolution on Permanent Sovereignty over Natural Resources. For an overview
of the evolution process of the Declaration, see Gess KN ‘Permanent sovereignty over natural
resources: An analytical review of the united nations declaration and its genesis’ (1964) 13 The
International and Comparative Law Quarterly 398-449.

245 See generally Higgins R The taking of property by the state: Recent development in international
law (1982).

246 Schwebel SM ‘The story of the United Nations Declaration on Permanent Sovereignty over Natural
Resources’ (1963) 49 American Bar Association Journal 469 (hereinafter Schwebel (1963)).

247 Salacuse (2015) 80.

248 UN General Assembly Resolution 3171 (XXVIII) (17 December 1973) UN Doc A/RES/9030 (XVIII)
(1973).
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Again, in 1974, the UN General Assembly adopted the Resolution 3201 containing the
Declaration on the Establishment of a New International Economic Order,24° which
radically departed from the CIL based on western nations’ ideas. In particular,
Paragraph 3 of the Resolution 3201 confirmed the right of the state to exercise control
and exploit its natural resources, ‘including the right to nationalise or transfer

ownership to its nationals’.

Subsequently, at the end of 1974, the UN General Assembly adopted Resolution 3281
containing the Charter of Economic Rights and Duties of States,?>° which reaffirmed
the imperative need to adopt ‘generally accepted norms to govern international
economic relations systematically’ and ‘to establish a just order and a stable world as
long as a charter to protect the rights of all countries and in particular the developing
states is not formulated’. With regards to investment, Article 2 (2) of the Charter allows

each state:

(a) To regulate and exercise authority over foreign investment within its national
jurisdiction in accordance with its laws and regulations and in conformity with its
national and priorities. No state shall be compelled to grant preferential treatment
to foreign investment;

(b) ...

(c) To nationalise, expropriate or transfer ownership of foreign property, in which case
appropriate compensation should be paid by the state adopting such measures,
taking into account its relevant laws and regulations and all circumstances that the
state considers pertinent. In any case where the question of compensation gives
rise to a controversy, it shall be settled under the domestic law of the nationalising
state and by its tribunals, unless it is freely and mutually agreed by all states
concerned that other peaceful means be sought on the basis of the sovereign

equality of states and in accordance with the principle of free choice of means.

249 UN General Assembly Resolution 3201 (S-VI) (1 May 1974) UN Doc A/RES/3201 (S-VI) (1974),
reprinted in (1974) 13 ILM 715.

250 The UN General Assembly Resolution 29t Sess, Charter of Economic Rights and Duties of States,
Res. 3281 (XXIX) (12 December 1974), Off Doc GA UN A/9631, suppl. No. 31 (1975) challenged the
Hull standard of compensation and proposed foreign investment disputes on domestic law to be settled
in the courts of host states. The developed countries disagreed with such terms. See Bower CN & Tepe
JB ‘The Charter of Economic Rights and Duties of States: A Reflection or rejection of international law?’
(1975) 9 International lawyer 304-307 (hereinafter Bower & Tepe (1975)), noting that ‘many of the
provisions on which agreement had been lacking were fundamental and were unacceptable in their
present form. They included the treatment of foreign investment in terms which did not fully take into
account respect for agreements and international obligations.’
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Nevertheless, the Charter was despised by developed countries who supported the
adoption of CIL principles on investment. White maintains that ‘many of the provisions
on which agreement had been lacking were fundamental and were unacceptable in
their present form. They included the treatment of foreign investment in terms which
did not fully take into account respect for agreements and international obligations’.?%!
In addition, developed countries contented that the Charter was an attempt to establish
principles of international economic law, ‘or at least an opinion juris, without specific
reference to international legal doctrine and practice’ and it ‘failed to formulate and
articulate propositions that would give predictability to international economic
transactions’.?>> More importantly, the Charter did not provide aggrieved foreign
investors with recourse to international arbitration. It must also be emphasised that the
legal regime established by the Charter failed to secure the protection standards as
well as the predictability and certainty that foreign investors need, hence it was not

accepted by developed countries.

The contrasting views of the developed and developing countries on the contents of

the Charter jeopardised the effectiveness of the document. According to Salacuse:

The adoption of the Charter provoked a vehement debate not only regarding its content
but also its legal nature and effect on existing international law. The original intent of
the Charter’s sponsors was for it to be a legally binding document. However, as the
divergence of opinion between the developing and developed nations became
apparent, the latter grew increasingly opposed to creating legally binding obligations
in the Charter. The question of the legal nature of the Charter was left to the General
Assembly, but it never reached any determination on the matter, leaving developing

countries free to try to bring the document into line with their preferences.?%3

Today, there are varied views on the legal effect of the Charter of Economic Rights
and Duties of States. Some argue that the Charter attained CIL status (binding on all
states) and has served as a guide in establishing international law rules,?>* while
others contend that it enshrines traditional and new principles of international law —

but it is not binding on all states.?%® Noteworthy is that, according to general principles

251 White G ‘A new international economic order’ (1975) 16 Virginia Journal of International Law 335.
252 Salacuse (2015) 82.

253 Salacuse (2015) 83.

254 Meagher RF An international redistribution of wealth and power: A study of the Charter of Economic
Rights and Duties of States (1975) 90 (hereinafter Meagher (1975)).

255 Meagher (1975) 90. See also Bower & Tepe (1975) 304-307.
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of international law, the UN General Assembly does not have law-making authority,%¢
therefore, the resolutions, charters or declarations it adopts are not legally binding
instruments.?®” In Texaco Overseas Petroleum Co and California Asiatic Oil Co
(TOPCO) v Government of the Libyan Arab Republic,?>® when determining the legal
effect of the several resolutions on the New Economic Order adopted by the UN
General Assembly, Dupuy concluded that only the Resolution 1803 reflected the state
of CIL.?% Dupuy further noted that ‘Article 2 of the Charter of Economic Rights and
Duties of States must be analysed as a political rather than as a legal declaration
concerned with the logical strategy of development and, as such, supported only by

non-industrialised states’.2%°

Notwithstanding the uncertainty as to the legal effect of the Charter, it must be
emphasised that the document demonstrates some remarkable strength by
developing countries in challenging the CIL on investment based on developed
countries’ ideas. Salacuse supports this argument noting that such a ‘challenge, to a
greater or lesser extent, served to undermine the solidity of the traditional legal
framework for foreign investment and led both investors and their home countries to
search for means to strengthen it in order to protect their economic interests in a new
era’.?%! Nevertheless, as will be revealed below, developing countries’ subsequent
cooperation in concluding llAs giving strong protection to investor interests, showed
that CIL did not evolve in the way developing nations had hoped in the 1970s.26? Since,
as alluded to earlier, investment treaties particularly BITs are the primary sources of
international investment law today, it is necessary to trace the right to regulate in

investment treaties. This is the discussion which the next section will address.

256 See Brierly JL The law of nations (1963) 110.

257 Bower & Tepe (1975) 304-307.

258 Texaco Overseas Petroleum Co and California Asiatic Oil Co (TOPCO) v Government of the Libyan
Arab Republic (Award on the Merits) (1997) 17 ILM 1 (1978) (hereinafter TOPCO v Libya).

259 TOPCO v Libya para 87.

260 TOPCO v Libya para 87.

261 Salacuse (2015) 84-85.

262 \Weston BH ‘The New international economic order and the deprivation of foreign proprietary wealth:
Some reflections upon contemporary international law debate’ in Lillich RB (ed) International law of
state responsibility for injuries to aliens (1983) 106.
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2.3.1 Theright to regulate in ll1As

Technically, the concept of the right to regulate — in its general context - has been
present in the earlier investment treaties but couched in a limited or indirect way. For
instance, the concept of the right to regulate was contained in the provisions of the
early BITs which were aimed at granting host states regulatory freedom or flexibility in
the treatment and expropriation of investment. For example, the first ever BIT —
between Germany and Pakistan — specified that measures taken for reasons of public
security and order, public health or morality shall not be deemed as discrimination in
the treatment of investments.?%3 Be that as it is, it is inappropriate to argue that the
right to regulate was completely excluded in the traditional IIAs. It is however not
inapposite to argue that that the right to regulate in its current form?%* was not
appropriately carved out in the old 1lAs and applies to different circumstances. Titi
opines that any discussion pertaining to the right to regulate in the era before the
modern IlAs ‘should take into consideration that the right to regulate in that framework
applies to arrangements different to the ones that make up today’s international

investment regime’.?5°

The rationale underpinning the conclusion of I1As are crucial to understanding the way
the right to regulate was addressed in the traditional international legal framework for
investment. Like any other treaties, conventional I11As were concluded in a particular
historic, economic, political and social context and in response to the then existing
needs and challenges. Desierto supports that many of the traditional 11As were
concluded by states pursuant to their respective ‘foreign policy agendas, economic

priorities and political programs’.256

To be precise, when most developing countries increasingly began to attain their
independence from developed countries immediately post-World War 11, they started
nationalising and discriminating against foreign- or private-owned property.?6” This
growing nationalist sentiment triggered developed countries, who were predominantly

home states of investments, to conclude IlIAs with developing countries (as host

263 Article 2 of the Germany-Pakistan BIT.

264 As defined in chapter 1.

265 Titi (2014) 53.

266 Desierto DA ‘Public policy in international investment and trade law: Community expectations and
functional decision-making’ (2014) 26 Florida Journal of International Law 84.

267 See, generally, Domke M ‘Nationalisation of foreign owned property and the act of state doctrine:
Two speeches’ 1963 Duke Law Journal 281-303.
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states) with a view to protecting their investments abroad.?®® During this period, as
demonstrated above, rules governing foreign investment were primarily found in CIL
and, to a limited extent, in the FCN treaties. The then legal framework for investment
was not only fragmented, but deficient with respect to foreign investment protection.
For instance, the International Court of Justice (ICJ), in Barcelona Traction, Light and
Power Co Ltd (Belgium) v Spain,?®® found that the development of international
investment law had not gone further and that no generally accepted rules had yet
materialised in the light of the evolution of foreign investment and the expansion of
international activities by corporations in the past half-century.?’° In the same vein, CIL
was silent on foreign investors’ right to transfer funds and human capital from their
home states to the host countries, and was not specific on how compensation was to
be calculated.?’* Supplementary rules were needed to fill in this gap. IIAs became the

alternative.

Developed countries began to negotiate llAs as legal instruments to protect their
investments in developing countries.?’? Given that scenario, the treaties enshrined
mainly investment protection standards to be maintained by host states. 23 These
included standards such as, inter alia, fair and equitable treatment, most-favoured-
nation treatment, compensation for expropriation and investors’ direct access to
binding international arbitration. In other words, traditional IIAs, in the oft-quoted words
by Salacuse, ‘imposed a discipline on host country treatment of foreign investors by
obliging them to grant covered investors full protection and security, fair and equitable

treatment and expropriation without adequate compensation’.?74

In addition, earlier 11As do not impose any obligations on foreign investors such as
respecting human rights as well as promoting public policy objectives, sustainable

development and the environment in the host country.?’> The lIAs were extensively

268 Van Duzer A, Simons P & Mayeda G Integrating sustainable development into international
investment agreements: A guide for developing country negotiators (2013) 1. See also Fox G ‘A future
for international investment? Modifying BITs to drive economic development’ (2014) 46 Georgetown
Journal of International Law 229.

269 Barcelona Traction, Light and Power Co Ltd (Belgium) v Spain (1970) ICJ Rep 3 (5 February 1970)
(hereinafter Barcelona Traction v Spain).

270 Barcelona Traction v Spain para 46-47.

27! Salacuse (2015) 85.

272 Salacuse (2015) 85.

273 Salacuse (2015) 86.

274 Salacuse (2015) 88.

275 Giest A ‘Interpreting public interest provisions in international investment treaties’ (2017) 18 Chicago
Journal of International Law 323. See also Sornarajah M The international law on foreign investment 4
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shaped and utilised by developed countries as economic and political instruments;276
developing countries merely became investment rules consumers since they were
under colonial or imperialist control.?’” Equally important, most of the developing
countries lacked sufficient human, technical and financial capacity in treaty
negotiations. Petersmann underscores that [IAs signed in the second half of twentieth
century were formulated to reduce ‘the legal insecurity resulting from the post-colonial
disagreements on the customary international “minimum standard” for the protection
of foreign property and the payment of “full, prompt, and effective compensation” in
case of expropriation of foreign property’.2’® Also important to mention here is the fact
that notions to incorporate host states’ regulatory autonomy were considered as an

obstacle to investment protection.?’?

Conversely, developing countries, along with their low levels of development and
severe economic conditions caused primarily by the global financial crisis, were
desperately in need of foreign direct investment (FDI). It follows that most developing
countries signed llIAs as a way of attracting FDI, which was widely perceived as an
incentive for economic development, and a tool to fight poverty and unemployment.?°
For example, the preamble of the United Kingdom (UK)-Argentina BIT?8! reveals that
the parties concluded the treaty because they ‘desired to create favourable conditions
for greater investment’ and because they ‘recognised that the encouragement and

reciprocal protection under international agreement of such investments will be

ed (2017) 265-270; and Arcuri A & Montanaro F ‘Justice for all? Protecting the public interest in
investment treaties’ (2018) 59 Boston College Law Review 2792.

276 See Miles (2010) 4; and Layrea ET & Sucker F ‘The important of an African voice in, and
understanding and use of, international economic law’ in Layrea ET, Madolo N & Sucker F (eds)
International economic law: Voices of Africa (2012) 10 (hereinafter Layrea & Sucker (2012)).

277 VVan Harten G ‘A critique of international investment treaties’ in Singh K & lige B (eds) Rethinking
bilateral investment treaties: Critical issues and policy issues (2016) 50.

278 Petersmann E ‘Multilevel trade governance in the WTO requires multilevel constitutionalism’ in
Joerges C & Petersmann E (eds) Constitutionalism (2011) 289-290.

279 Johnson AR ‘Rethinking bilateral investment treaties in sub-Saharan Africa’ (2010) 59 Emory Law
Journal 932. See also Mpshe KH Redressing the asymmetries of international investment treaty regime
from a South African perspective (LLM dissertation, University of Pretoria, 2016) (hereinafter Mpshe
(2016)), stating that ‘these BITs were lopsided, based on OECD models, favouring the foreign investor
more, while the host state was relegated to the bottom of the equation, and thereby curtailing the policy
space of the host state’.

280 Salacuse JW & Sullivan NP ‘Do BITs really work? An evaluation of bilateral investment treaties and
their grand bargain’ (2005) 46 Harvard International Law Journal 67 (hereinafter Salacuse & Sullivan
(2005)). See & Boone J ‘How developing countries can adapt current bilateral investment treaties to
provide benefits to their domestic economies’ (2011) 1 Global Business Law Review 187; and Gore C
‘The rise and fall of the Washington Consensus as a paradigm for developing countries’ (2000) 28
World Development 5.

281 United Kingdom-Argentina BIT, 1990.
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conducive to the stimulation of individual business initiative and will increase

prosperity’.

The result was that developing countries signed lIAs without carefully scrutinising the
provisions of such treaties.?8? The llIAs placed a few or no restrictions on the operation
of foreign investors in their territories. Spero and Hart has expressed that ‘by and large,
developing countries accepted the prevailing international liberal regime based on
national treatment; prompt, adequate, and effective compensation in the event of
expropriation; and the right of foreign investors to appeal to their home country
governments for assistance’.?®® At the same time, as highlighted in the introductory
chapter of this study, developing country governments often regarded IIAs as an
economic diplomacy tool to foster better relations with other countries particularly

industrialised countries.284

In light of the foregoing, the logical consequence of signing the I1As was the erosion
of sovereignty,?®> and chilling effect on domestic regulation?®® in the face of competing
for FDI and fostering better relations with developed countries. Accordingly,
developing countries, at large, began to question the legitimacy of IIAs after
undergoing the callousness of international arbitration.?” That is, they began to realise
that the professed advantages of lIAs were over-estimated and that such treaties do
not necessarily speak to their domestic development objectives,?®® and started
demanding balanced investment treaties which safeguard their regulatory powers.?®°
These concerns combined triggered the recent debate on incorporating the regulatory

autonomy of host states in the international investment legal framework. The ensuing

282 Yazbek N ‘Bilateral investment treaties: the foreclosure of domestic policy space’ (2010) 17 South
African Journal of International Affairs 103.

283 Spero JEE & Hart JA The Politics of International Economic Relations (2010) 312.

284 Salacuse & Sullivan (2005)72.

285 Poulsen LNS Sacrificing sovereignty by chance: investment treaties, developing countries, and
bounded rationality (LLD thesis, The London School of Economics and Political Science, 2011) 273-
313 (hereinafter Poulsen (2011)).

286 See Brown JG ‘International investment agreements: Regulatory chill in the face of litigious heat?",
(2013) 3 Western Journal of Legal Studies 1-25

287 Poulsen (2011) 273. See a list of up-to-date international arbitration cases brought by foreign
investors against developing host countries at UNCTAD Investment Dispute Settlement Navigator
available at http://investmentpolicyhub.unctad.org/ISDS/FilterByCountry.

288 Poulsen (2011) 273.

289 Gazzini T Interpretation of international investment treaties (2016) 40 (hereinafter Gazzini (2016)).
See also Markert L ‘The crucial question of future investment treaties: Balancing investors’ rights and
regulatory interests of host states’ in Bungenberg M, Griebel J & Hindelang S (eds) International
investment law and EU law (2011).
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part will now chronicle the historical events in which the integration of the right to
regulate in the realm of international investment law has been discussed, in order to
understand the historical discussions that shaped contemporary debates on the

subject matter.

2.4 CONTEMPORARY CALLS TO INCORPORATE THE RIGHT TO REGULATE
IN INTERNATIONAL INVESTMENT LAW

Although it goes way back, the question of the right to regulate in the international
investment regime has become more acute in recent years than ever before.
International and regional governmental organisations, individual countries, NGOs or
civil societies and academics are increasingly demanding the recalibration of the
existing international investment legal system to incorporate the right to regulate. As
demonstrated above, the growing need to reform the international investment policy
was propelled by increasing loss of national sovereignty in the face of trade and
investment obligations, and the growing body of international lawsuits where public
policy measures are challenged under trade and investment agreements.?®®
Discussions on the inclusion of the right to regulate have been happening at global,
regional and national levels. As will be noticed below, the term right to regulate has
been used in these discussions interchangeably with other terms like policy space,
regulatory freedom, space or autonomy. Correspondingly, as alluded in the preceding

chapter, these terms are used interchangeably in this study.
2.4.1 Global level

At the global level, discussions about incorporating the right to regulate in international
legal framework governing foreign investment have been championed primarily by
inter-governmental organisations such as UNCTAD, OECD, G20 and, to a limited
extent, the World Trade Organisation (WTO) — to mention but a few.

290 Mann H ‘The right of states to regulate and international investment law’ A Paper presented at the
Expert Meeting on the development dimension of FDI: Policies to enhance the role of FDI in support of
the competitiveness of the enterprise sector and the economic performance of host economies, taking
into account the trade/investment interface, in the national and international context Geneva, 6-8
November 2002 available at http://www.iisd.org/pdf/2003/investment_right to requlate.pdf (accessed
07 July 2017) (hereinafter Mann (2002)).
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UNCTAD is the permanent intergovernmental body of the UN dealing with trade,
investment and development issues.?®! It provides a global platform for investment
and development — UNCTAD World Investment Forum. The Forum ‘devises strategies
and solutions for global investment and development challenges. It facilitates multi-
stakeholder collective action to stimulate investment in development. The Forum offers
a unique opportunity to influence investment-related policymaking, shape the global
investment environment, and to network with global leaders in business and
politics’.?°?2 With regards to the right to regulate in international investment law,
UNCTAD first coined and interpreted the term ‘policy space’ in the context of
investment law in 2002 to mean ‘the room required for sovereigns to govern and
regulate as they see fit, while at the same time observing their obligations under
international and municipal laws’.2%3 Further, in 2004, it was officially mentioned in the
UNCTAD’s Sao Paulo Consensus in 20042°* where it was defined as, ‘the scope for
domestic policies especially in the areas of trade, investment and industrial
development, which might be framed by international disciplines, commitments and

global market considerations’.?%

In 2003, UNCTAD, discussing how FDI must benefit host states, noted that ‘in order
to safeguard the ability of developing countries both to pursue development policies
and to reap greater benefits from FDI, the proper balance must be struck between the
benefits from entering into international agreements and the need to secure sufficient
policy space’.?®® UNCTAD further observed that striking a balance between
investment protection and regulating investment for economic development is a
challenge in llAs. After a series of discussions with key representatives from
intergovernmental organisations, NGOs, civil society, academia and the private sector
from across the world,?®” UNCTAD ultimately developed an Investment Policy

291 More information about the UNCTAD is available at https://unctad.org/en/Pages/Home.aspx.

292 More information about the UNCTAD World Investment Forum is available at
https://worldinvestmentforum.unctad.org/homepage/about-wif/.

293 UNCTAD ‘Trade and Development Report’ (2002) available at
http://unctad.org/en/Docs/tdr2002_en.pdf (accessed 07 July 2017).

294 The Sao Paulo Consensus was adopted by the eleventh session of the UNCTAD, held from 13 to
18 June 2004 with the primary objective to reduce poverty and hunger in least-developed countries,
and to the achievement of fair and equitable multilateral trade negotiations.

295 Sao Paulo Consensus, para 8.

296 UNCTAD World Investment Report, 2003.

297 For example, the UNCTAD discussions at the High-level IIA Conference at the Fourth World
Investment Forum, held in October 2014, Geneva, Switzerland; the Expert Meeting on the
Transformation of the IIA Regime, held in February 2015, Geneva, Switzerland; Multi-year Expert
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Framework for Sustainable Development in 2012.2°2 The UNCTAD Investment Policy
Framework for Sustainable Development has been updated in 2013, 2014 and
recently in 2015. It is intended to be a point of reference for investment stakeholders
and rule-makers in shaping modern investment policies, thus, not to be a legally
binding instrument. To date, the UNCTAD Investment Policy Framework for
Sustainable Development has received significant attention worldwide as a reference
tool for providing political guidance in designing and redesigning a sound investment
policy which promotes sustainable development in host states. It is often cited by
international organisations and intergovernmental groupings as well as regional and

national investment policy-makers in the process of designing or reforming 11As.?%°

The UNCTAD Investment Policy Framework for Sustainable Development, among
other things, focuses on the integration of sustainable development objectives in IIAs,
and balancing the rights and obligations of states and investors. It, therefore, consists
of a general set of core principles for investment policy-making including: guidelines
for national investment policies; guidelines for the design and use of IIAs; and a menu
for the promotion of investment in sectors related to sustainable development goals
(SDGs). The UNCTAD Investment Policy Framework for Sustainable Development is
described as ‘a balanced approach between the pursuit of purely economic growth
objectives ..., and the need to protect people and the environment.’3® Several
international and regional organisations have developed their own investment policy

frameworks.

The OECD is an intergovernmental organisation whose mission is to promote policies
that will improve the economic and social well-being of people around the world.3! In
relation to investment, the OECD seeks to enhance the ‘contribution of international

investment to growth and sustainable development by advancing investment policy

Meeting: Taking Stock of IIA Reform, held in March 2016, Geneva, Switzerland; the High-level 1A
Conference at the Fifth World Investment Forum, held in July 2016, Nairobi, Kenya; and the 63
Session of the UNCTAD Trade and Development Board, held in December 2016, Geneva, Switzerland.
298 The UNCTAD Investment Policy Framework for Sustainable Development was initially launched in
October 2012, and later edited in 2013, 2014 and 2015.

299 UNCTAD Investment Policy Framework for Sustainable Development, 2015.

300 UNCTAD ‘Strengthening the capacities of developing country policymakers and investment
promotion officials in priority sectors to attract investment for sustainable and inclusive development’
available at http://www.un.org/esa/devaccount/projects/2014/T9%20concept%20notes/T9%20-
%20Concept%20notes/UNCTAD%20-%209th%20Tranche%20-
%20CN/1415R%20UNCTAD%20investment%20attraction%20concept%20note%20as%20per%20ad
vanced%20draft%20June%202013.doc (accessed 03 June 2017).

301 More information about the OECD is available at http://www.oecd.org/about/.
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reform and international co-operation’.3°2 In 2006, the OECD developed a Policy
Framework for Investment, which aims ‘to mobilise private investment that supports
steady economic growth and sustainable development, contributing to the economic
and social well-being of people around the world’.3% It is a non-binding ‘tool, providing
a checklist of key policy issues for consideration by any government interested in
creating an enabling environment for all types of investment and in enhancing the
development benefits of investment to society’.3%* The OECD Policy Framework for
Investment seeks to encourage the implementation of the SDGs and to assist with the
mobilisation of financing for development.2% It was updated in 2015. It has been
extensively used by several countries and regions across the globe as a reference tool
in investment policy making. For instance, the SADC Investment Policy Framework3%®

is modelled on the OECD Policy Framework for Investment.

The WTO is an intergovernmental organisation dealing with the international
regulation of cross-border trade between nations.*°” The WTO deals with international
investment in as far as it relates to international trade and, as an example, have
adopted multilateral treaties underpinning trade and investment issues — TRIMS308
and GATS.3® TRIMS and GATS have been perceived as limited in terms of
investment regulation.®'° Since 1996, WTO member states have been attempting to

negotiate a multilateral investment treaty or rules but without success.3!!

After the WTO Ministerial Conference in 2003, when the Working Group on the
Relationship between Trade and Investment reported that investment is a new

complex area which needs more time to negotiate,®!? talks about investment went

302 OECD ‘Investment’ available at http://www.oecd.org/investment/ (accessed 02 February 2017).

308 preamble of the OECD Policy Framework for Investment.

304 Preamble of the OECD Policy Framework for Investment.

305 preamble of the OECD Policy Framework for Investment.

306 The SADC Investment Policy Framework was endorsed during the 6" SADC Investment Policy
Framework meeting in July 2015.

307 More information about the WTO is available https://www.wto.org/index.htm.

308 TRIMS Agreement: Agreement on Trade-Related Investment Measures, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organisation, Annex 1A, 1868 U.N.T.S. 18.

309 General Agreement on Trade in Services, April 15, 1994, Marrakesh Agreement Establishing the
World Trade Organisation, Annex 1B, The Legal Texts: The Results of the Uruguay Round of
Multilateral Trade Negotiations 284 (1999), 1869 U.N.T.S 183, 33 ILM 1167 (1994).

310 Joseph RK ‘Investment facilitation agreement in WTO: What is contains and why India should be
cautious’ (2017) ISID Discussion Note 3.

311 See Singapore Ministerial Declaration, adopted on 13 December 1996 para 20.

312 See Report of the meeting held on 10 and 11 June 2003, Working Group on the Relationship
between Trade and Investment, WTO document WT/WGTI/M/22 of 17 July 2003 paras 45, 65 and 80.
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quiet at the WTO.313 However, multilateral investment issues within the WTO resumed
at the WTO Ministerial Conference in Buenos Aires, Argentina in 2017.314 It must be
emphasised that such discussions are focusing on investment facilitation3*® not the
protection of investment or the right to regulate.3® Be that as it may, some WTO
member states and various stakeholders are opposed to the negotiation of a
multilateral investment treaty that does not carve out the regulatory space of host
governments.3’ Noteworthy is that the WTO has recently begun to recognise that
medium and long-term benefits of cross-border trade and investment could be only

achieved if appropriate and effective domestic regulatory policies are put in place.3'®

The G20 is an international forum where advanced and emerging economies meet to
strengthen the global economy, reform international financial institutions, improve
financial regulation and implement the key economic reforms that are needed in each
member economy.3'® For many years, advanced and emerging economies have
emphasised the significance of the right to regulate in international investment policy.
In 2016, G20 members agreed on a set of non-binding principles to guide members in
investment policy making, the G20 Guiding Principles for Global Investment
Policymaking.®?® Guiding Principle VI affirms governments’ right to regulate

investment for legitimate public policy purposes.

313 South Centre ‘Discussions in the Working Group on the relationship between trade and investment
(2001-2003)’ (2016) Analytical Note SC/AN/TDP/2016/3 7.

314 See Argentina, Brazil, Chile, China, Colombia, Hong Kong, Kazakhstan, Mexico, Nigeria and
Pakistan; Proposal for a WTO Informal Dialogue on Investment Facilitation for Development, Joint
Communication from the Friends of Investment Facilitation for Development, WTO Document
JOB/GC/122. See also Mexico, Indonesia, Korea, Turkey and Australia; MIKTA Investment Workshop
Reflections, WTO Document JOB/GC/121.

315 On investment facilitation, see Lazo RP ‘Towards a multilateral investment facilitation framework:
Elements in international investment agreements’ (2018) available at
https://www.ictsd.org/opinion/towards-a-multilateral-investment-facilitation-framework-elements-in-
international (accessed 23 November 2018) (hereinafter Lazo (2018).

316 | azo (2018).

317 See, for example, Russia: Proposed multilateral disciplines for investment facilitation (JOB/GC/120),
March 31, 2017; Mexico, Indonesia, Korea, Turkey and Australia (MIKTA): Reflections on Investment
Workshop (JOB/GC/121), April 6, 2017; China: Possible Elements for Investment Facilitation
(JOB/GC/123), April 26, 2017; Argentina & Brazil: Possible Elements of a WTO Instrument on
Investment Facilitation (JOB/GC/124), April 26, 2017; Brazil: Proposal for an Investment Facilitation
Agreement (JOB/GC/169), February 1, 2018.

318 See Nordstrom H & Vaughan S Trade and environment: Special studies (1999) 4 (hereinafter
Nordstrom & Vaughan (1999)); and Fredriksson P (ed) Trade, global policy, and the environment
(1999). See also Denters E ‘Preferential trade and investment treaties’ in Gazzini T & De Brabandere
E (eds) International investment law: The sources of rights and obligations (2012) 46.

319 More information about G20 is available at http://g20.org.tr/about-g20/.

320 G20 Guiding Principles for Global Investment Policymaking, 2016.
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2.4.2 Regional level

The issue pertaining to the inclusion of the right to regulate in investment treaties has
also become a prominent topic in contemporary regional investment discussions.
Notably, in Europe, North America, Trans-Atlantic, Trans-Pacific, Asia and Africa,
among others. The debate gained momentum with the growing negotiations of mega-
regional agreements with investment provisions such as the Trans-Pacific Partnership
Agreement (TPP)3?! — which was later adopted as the CPTPP,%??2 review and
amendment of the NAFTA — resulting in the USMCA, the TTIP, the RCEP and the
CETA.

The TPP was a comprehensive free trade agreement negotiated by and between 12
Trans-Pacific region countries.®?®> The draft of the TPP contained an investment
chapter®?* which was extensively criticised for limiting host states’ right to regulate.3?°
Opponents of the TPP alleged that the provisions of these agreements could
undermine existing levels of protection in areas such as health and the environment
and impinge on the trading partners’ right to regulate.®?® In January 2017, the US
withdrew from the TPP negotiations and the remaining 11 countries continued with
negotiations resulting in the adoption of the CRTPP. The CPTPP was signed in March
2018 and entered into force December 2018. The CPTPP contains an investment
chapter®?’ containing provisions aimed at safeguarding the right to regulate. For
example, the chapter excludes investor-state dispute settlement (ISDS) challenges

over Australian tobacco control measures,*?® and government’s refusal to issue, renew

321 Trans-Pacific Partnership Agreement, 2016.

322 Comprehensive and Progressive Agreement for Trans-Pacific Partnership, 2018 (hereinafter
CPTPP).

823 Australia, Brunei Darussalam, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru,
Singapore, US and Vietnam.

324 Chapter 9 of the TPP.

325 See Zamir N & Barker P ‘The Trans-Pacific Partnership Agreement and states' right to regulate
under international investment law’ (2017) 45 Denver Journal of International Law & Policy 205; Stiglitz
J ‘Beware of TPP’s investor—state dispute settlement provision’ (2016) available at
http://rooseveltinstitute.org/beware-tpps-investor-state-dispute-settlement-provision/  (accessed 29
August 2017); and Tienhaara K ‘Preserving the right to regulate in the Trans-Pacific Partnership
agreement and beyond’ (2011) available at http://www.eastasiaforum.org/2011/04/25/preserving-the-
right-to-requlate-in-the-trans-pacific-partnership-agreement-and-beyond/ (accessed 29 August 2017).
326 See Pitschas C ‘Transatlantic Trade and Investment Partnership (TTIP): The devil in disguise or a
golden opportunity to build a transatlantic marketplace?’ (2016) 5 British Journal of American Legal
Studies 316-340.

827 Chapter 9 of the CPTPP.

328 Annex Il (Cross-Border Trade in Services and Investment Non-Conforming Measures) of the
CPTPP. This followed the Phillip Morris v Australia case.
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or modify license or permits.®?° It also allows governments to implement legitimate
public welfare objectives such as measures to protect public health and safety as well
as the environment and such actions do not constitute indirect expropriation and
cannot be challenged under ISDS.33° The CPTPP investment chapter further contains
several safeguards aimed at limiting the costs of potential proceedings including, inter
alia, procedures for throwing out frivolous claims or claims without legal merit and

limits to the monetary awards a tribunal may grant and excludes punitive damages.33!

The TTIP is a proposed trade and investment agreement between the EU and the US.
The TTIP will contain an investment chapter intended to attract investment and create
more investment opportunities in the EU and the US. In 2015, the European
Commission proposed a draft text of the TTIP investment chapter.33? Similar to the
TPP investment chapter, the TTIP draft investment chapter has been criticised for
undermining the right to regulate. 332 However, proponents of the TTIP take a different

view arguing that the Agreement does not limit the policy space of host states.33*

The CETA is a trade agreement between the EU and Canada also containing an
investment chapter3® which sets out measures to open up investment between the

EU and Canada and protect investors and ensure that governments treat them fairly.

329 1t provides that host government’s refusal to issue, renew or modify license or permits will not
constitute a breach of expropriation and, therefore cannot be challenged in ISDS arbitration.

330 Annex 9-D of Chapter 9 of the CPTPP.

331 Article 9 (29) of Chapter 9 of the CPTPP.

332 European Commission ‘Transatlantic Trade and Investment Partnership, Trade in Services,
Investment and E-Commerce’ (2015) available at
http://trade.ec.europa.eu/doclib/docs/2015/september/tradoc_153807.pdf (accessed 29 August 2017).
333 See, for example, Konttinen J & Teivainen ‘A Professor: Finland’s legislative power may be in
jeopardy’ Helsinki Times (15 December 2013) http://www.helsinkitimes.fi/finland/finland-
news/domestic/8717-professor-finland-s-leqislative-power-may-be-in-jeopardy.html  (accessed 29
August 2017) and Stiglitz J ‘“The secret corporate takeover, project syndicate’ (13 May 2015) available
at https://valueedgeadvisors.com/2015/05/17/the-secret-corporate-takeover-by-joseph-e-stiglitz-
project-syndicate/ (accessed 29 August 2017). For a discussion, see Gaukrodger D ‘The balance
between investor protection and the right to regulate in investment treaties: A scoping paper’ (2017)
OECD Working Papers on International Investment 2017/02, OECD Publishing, Paris available at
http://dx.doi.org/10.1787/82786801-en (accessed 29 August 2017).

334 See, for instance, Brower CN & Blanchard S ‘What's in a meme? The truth about investor-state
arbitration: why it need not, and must not, be repossessed by states’ (2011) Columbia Journal of
Transnational Law 52 748. United States Council on International Business ‘Bilateral investment
treaties and investor-state dispute resolution: Six key facts’ available  at
http://www.uscib.org/docs/ncs key messages.pdf (accessed 29 August 2017); European Federation
for Investment Law and Arbitration “TTIP Consultation Submission’ available at http://efila.org/wp-
content/uploads/2014/07/EFILA TTIP_final submission.pdf (accessed 29 August 2017); and United
States Trade Representative ‘The facts on investor-state dispute settlement’ (March 2014) available at
https://ustr.gov/about-us/policy-offices/press-office/blog/2014/March/Facts-Investor-State%20Dispute-
Settlement-Safequarding-Public-Interest-Protecting-Investors (accessed 29 August 2017).

335 Chapter 8 of the CETA.
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However, its provisions are said to limit the regulatory freedom of host states.33¢ In
particular, the ISDS mechanism allows investors to challenge measures adopted by

host states pursuant to public policy.33’

The Seventh World Congress of Education International held in Ottawa, Canada, from
22 to 26 July 2016 called on countries to stop the TTIP, CETA and TPP and other
similar trade and investment agreements. The Congress was concerned by the
provisions of these agreements which could limit the host states’ right to regulate. In
particular, the Congress was concerned about the ISDS which ‘would allow foreign
corporations to sue sovereign states, where an action of an elected government or
sub-central authority, or an entity exercising delegated authority such as a licensing
and funding agency, taken in the public interest curtails the corporations’ ability to
maximise their profits.”*® As a consequence, the Congress called for the countries ‘to
push for alternative trade and investment policies which fully respect states’
obligations under international law and in their constitutions and domestic law to
human rights, including the right to education, and that stimulate job-based growth,
provide decent work, respect indigenous peoples’ rights, raise the living standards of

all peoples, and ensure environmentally sustainable development.’33°

The RCEP is a proposed free trade agreement between the 10-member states of the
Association of Southeast Asian Nations (ASEAN)3%° and India, China, Australia,
Japan, South Korea and New Zealand. The proposed RCEP text includes an

investment chapter which has faced intense criticism.**! For instance, Love has noted

336 Marwedel M ‘Investment protection and dispute settlement in CETA: Power Shift e.V. and Canadian
Centre for Policy Alternatives’ (2016) available at https://www.foeeurope.org/sites/default/files/eu-
us_trade deal/2016/03_investment protection_and_dispute settlement in_ceta.pdf (accessed 29
August 2017) (hereinafter Marwedel (2016)). See also Patterson B ‘CETA does not ensure a
government's right to regulate’ available at https://canadians.org/fr/node/13801 (accessed 29 August
2017).

337 Marwedel (2016) 1.

338 ‘Resolution 1.13: Stop TTIP, TISA, CETA, TPP and other similar trade and investment agreements’
available at http://www.sadtu.org.za/docs/resolutions/2015/RESOLUTION-1-13.pdf (accessed 17
December 2017) (hereinafter Resolution 1.13: Stop TTIP, TISA, CETA, TPP and other similar trade and
investment agreements’).

339 Resolution 1.13: Stop TTIP, TISA, CETA, TPP and other similar trade and investment agreements’
13.

340 Brunei, Burma Myanmar, Cambodia, Indonesia, Laos, Malaysia, the Philippines, Singapore,
Thailand, Vietnam.

341 For example, see ‘RCEP investment chapter presents a grave threat to access to medicines’
available at http://isds.bilaterals.org/?rcep-investment-chapter-presents-a&lang=fr (accessed 17
December 2017). See also ‘RCEP: The trade agreement you’'ve never heard of but should be
concerned about’ available at http://theconversation.com/rcep-the-trade-agreement-youve-never-
heard-of-but-should-be-concerned-about-42885 (accessed 17 December 2017).
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that the RCEP investment chapter ‘is designed to give private parties the right to
extract costly damages from governments that implement policies that harm profits.
The issues are complex and consequential, and the potential scope of the government
actions covered are very broad. By negotiating the text in secrecy, only a small number
of persons have been able to provide feedback to negotiators, creating risks of both

intended and unintended harms to the public’.342

Similar accusations have been levelled against the NAFTA by civil societies, NGOs
and academics.?*® The NAFTA has been recently reviewed and amended leading to
the adoption of the USMCA in November 2018. The investment provisions of the
NAFTA have been perceived as limiting policy space and have seen many
governments facing investment arbitration for adopting public interest measures.3** As
such, after reviewing the NAFTA investment provisions, the state parties intended to
negotiate an investment chapter which preserved policy space issues. Consequently,
the USMCA has attempted to preserve the regulatory freedom of host states. For

example, it allows investors to challenge measures in violation of certain provisions of

342 love J ‘2015 Oct 16 version: RCEP draft text for investment chapter available at
https://keionline.org/node/2474 (accessed 29 August 2017). See also ‘RCEP investment chapter
presents a grave threat to access to medicines’ (2017) available at http://isds.bilaterals.org/?rcep-
investment-chapter-presents-a&lang=fr (accessed 29 August 2017).

343 See, for instance Vandevelde KJ ‘A comparison of the 2004 and 1994 US Model BITs: rebalancing
investor and host country interests’ in Sauvant KP (ed) Yearbook on international investment law and
policy 2008— 2009 (2009) 285-287; Been V & Beauvais JC ‘The global fifth amendment? NAFTA’s
investment protections and the misguided quest for an international “regulatory takings” doctrine’
(2003) 78 New York University Law Review 30; and Public Citizen ‘NAFTA’s threat to sovereignty and
democracy: The record of NAFTA Chapter 11 investor-state cases 1994-2005 (2005)
https://www.citizen.org/sites/default/files/chapter-11-report-final.pdf (accessed 29 August 2017);
International Institute for Sustainable Development & World Wildlife Fund ‘Private rights, public
problems: A guide to NAFTA’s controversial chapter on investment rights’ (2001)
http://www.iisd.org/pdf/trade citizensquide.pdf (accessed 29 August 2017); Alvarez GA & Park WW
‘The new face of investment arbitration: NAFTA Chapter 11’ (2003) 28 Yale Journal of International Law
365.

344 See, for example, Ethyl Corp. v Canada, Jurisdiction Award (24 June 1998), 38 ILM 708 (1999),
where claimant challenged the proposed ban on ethyl as a carcinogenic substance by Canada;
Metalclad Corp. v Mexico, ICSID Case No. ARB(AF)97/1, Award (30 August 2000) where Metalclad
Corp. challenged refusal by Mexico to issue a waste disposal permit and an order establishing an
ecological park); S.D. Myers Inc. v Canada, Merits, 8 ICSID Report 4, (13 November 2000) which
involves a challenge of a ban on hazardous waste exports; Methanex Corp. v United States, Award, 44
ILM 1345, 17(6) (3 August 2005) where US measures to protect public water supplies were contested
by Methanex Corp.; Grand River Enterp. Six Nations Ltd v United States, UNCITRAL (NAFTA) Decision
on Jurisdiction (20 July 2006) where US’s tobacco settlement legislation was challenged; Glamis Gold
v United States, UNCITRAL (NAFTA), Award (8 June 2009) in which US measures to protect
indigenous peoples’ culture and health were contested.
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the USMCA including national treatment, most-favoured-nation treatment and

expropriation excluding indirect expropriation.34°

Quite recently, the discourse about host governments’ regulatory space has also
received attention in Africa at both the continental and sub-regional levels. For
example, the African Union (AU) has adopted the draft Pan-African Investment Code
(PAIC),3% a continent-wide African model investment treaty with the overall aim to
promote sustainable development within the continent. Among other things, PAIC
seeks to preserve the right to regulate through balancing investment protection and
host states regulatory interests.®*” In addition, African Regional Economic
Communities (RECSs), particularly SADC, COMESA and ECOWAS have adopted or
reviewed their regional investment agreements with a view to safeguarding their right
to pursue specific public policy objectives.?*® For example, SADC members have
amended Annex 1 to the SADC FIP3% to preserve the right of host states to take
regulatory measures to ensure that development in its territory is consistent with the
sustainable development goals and legitimate social and economic policy objectives.
COMESA has developed and revised the COMESA Common Investment Agreement
which provides for investment protection and preserves the regulatory autonomy of
the host states.3®° ECOWAS has adopted the ECOWAS Supplementary Act which
imposes obligations on prospective investors to conduct an environmental and social

impact assessment of the project.5?

345 See also Section F of Chapter 8 of CETA, which limits investment claims only to breaches of national
treatment, most-favoured-nation and investment protection standards. CETA is a bilateral
comprehensive agreement between EU and Canada which provisionally entered into force in
September 2017.

346 pan-African Investment Code, 2016.

347 See Mbengue MM & Schacherer S ‘The ‘Africanisation’ of international investment law: The Pan-
African Investment Code and the reform of the international investment regime’ (2017) 18 The Journal
of World Investment & Trade 414-448. See also Mbengue M ‘The quest for a Pan-African Investment
Code to promote sustainable development (2016) available at https://www.ictsd.org/bridges-
news/bridges-africa/news/the-quest-for-a-pan-african-investment-code-to-promote-sustainable
(accessed 28 July 2017).

348 See generally Denters E & Gazzini T ‘The role of African regional organisations in the promotion and
protection of foreign investment’ (2017) 18 The Journal of World Investment & Trade 449-492.

349 Agreement Amending Annex 1 (Cooperation on Investment) of the SADC FIP, 2016.

350 COMESA Common Investment Agreement, 2007, revised in 2017.

351 Article 12 (1) of the ECOWAS Supplementary Act.
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The growing need to reform the international investment legal framework in Africa was
triggered by several factors. These include notably, the increasing international
lawsuits against African countries from foreign investors,®®? erosion of national
sovereignty in the wake of cross-border trade and investment commitments,*>3 and
the prolonged poor economic development, high unemployment rates and abject
poverty within the continent despite having signed more than a quarter of the global
BITs.3% It is however important to note that the review of the international legal
framework of investment in Africa and by countries across the globe is ‘by no means
a rejection of the international investment regime as a whole’ but demonstrates a
realisation that the regime’s ‘current conceptualisation is flawed and is in need of
reform to reconcile investor protection with the right of host states to regulate’.®>® At
the same time, foreign investment is widely accepted by most, if not all African
countries as a vital tool to advance economic development as well as a vehicle for job
creation, poverty alleviation, industrialisation and infrastructure development. This
discussion on the right to regulate in Africa’s international investment legal framework

is dealt with extensively in chapter 5 of this study.
2.4.3 National level

The right to regulate has also become prominent in national investment discussions in
Africa and beyond. After interrogating the authenticity of the traditional international
investment law, some governments have begun to review their national investment
policies with a view of preserving their regulatory freedom. In Africa, individual
countries like Egypt, South Africa, Morocco, Nigeria, Botswana and Namibia have
recently examined their investment legal frameworks in order to safeguard their right

352 To date, African countries have faced a total of eighty-nine investor-state disputes, including settled
and pending cases.?®®2 Among these countries, Egypt has been respondent in the largest number of
cases (twenty-five), followed by the Democratic Republic of Congo (eight cases), Algeria (six cases),
and Guinea (five cases). The Republic of the Congo, Gambia, Zimbabwe, Senegal, Tunisia, and
Tanzania each has faced four cases, Cameroon, Morocco, Liberia, Ghana, Burundi, and Nigeria (each
with three cases), and Central African Republic, Céte d’lvoire, Gabon, Mali, Seychelles, and Uganda
(each with two cases). Equatorial Guinea, Kenya, Madagascar, Niger, South Africa, Mozambique,
South Sudan, Sudan, and Togo have had one case each. UNCTAD Investor-state disputes database
available at http://investmentpolicyhub.unctad.org/ISDS?status=1000.

353 See Mpshe (2016) 1; and Poulsen (2011) 273-313.

354 See World Economic Forum ‘How can Africa achieve sustainable industrial development?’ (2015)
https://www.weforum.org/agenda/2015/09/how-can-africa-achieve-sustainable-industrial-development
(accessed 17 December 2017).

355 E|-Kady H ‘Towards a more effective international investment policy framework in Africa’ (2016) 13
Transnational Dispute Management 1 4-5 (hereinafter El-Kady (2016)).
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to pursue specific public policy objectives.3%¢ South Africa, for example, terminated its
BITs between 2013 and 2015 with eight EU countries3®” and Switzerland. South Africa
argued that the BITs it has signed before and immediately after its independence
undermine the government’s ability to pursue its development objectives.®>8 Then, in
2015, the government enacted national investment legislation, the Protection of
Investment Act,3®° which is intended to protect investment while at the same time
preserving the regulatory freedom of the government. Thus, it radically departs from
the BITs standards of investment protection. The Protection of Investment Act, among
other things, attempts to balance investor protection and the right to regulate, and
does not provides for direct recourse to international arbitration. Rather, investor state
disputes are to be settled through domestic remedies such as mediation and
adjudication by domestic courts or statutory bodies. Inter-state arbitration is only

available upon the government’s consent, therefore not compulsory or guaranteed.

Beyond Africa, several individual countries have taken or are taking distinct measures
to reform their international investment frameworks including, inter alia, denunciation,
termination and renegotiation of Il1As with the view to addressing public policy space
issues in the international investment legal framework. For example, many Latin
American countries have terminated and revised llAs, and withdrew from the ICSID
Convention or purported to limit the jurisdiction of the ICSID.3%° More recently, India,
Indonesia and Norway, among other countries, have announced the termination of
their existing IlAs, in order to renegotiate investment treaties that preserve their

regulatory autonomy.36t

3% El-Kady (2016) 4-5.

357 Austria, Belgium-Luxembourg, Denmark, France, Germany, Netherlands, Spain and the United
Kingdom.

358 See the speech delivered by Minister of Trade and Industry, Rob Davies at the UNCTAD event held
at the University of the Witwatersrand on July 26, 2012 available at
http://www.info.qgiv.za/speech/DynamicAction?pageid=461&sid=29391&tid=77861 (accessed 28 July
2017).

359 Protection of Investment Act 22 of 2015.

360 Bolivia, Ecuador and Venezuela have denounced the ICSID Convention in 2007, 2009 and 2012,
respectively.

361 Matthews R & Ponniya N ‘Withdrawal from Investment Treaties: An omen for waning investor
protection in AP?’ (2017) https://www.lexology.com/library/detail.aspx?g=4bdc087c-20f0-4729-9166-
1d6de9b8d2de (accessed 17 December 2017).
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2.5 CONCLUSION

This chapter has provided a historical account of the inclusion of the right to regulate
in the international investment legal framework. The chapter commenced by offering
a historical account of the origin of international investment law with a view to
highlighting the historical antecedents that led to the development of international
investment law. International investment law emerged in the early colonial period in
the quest for imperial control over natural resources and persons of the colonialised
world.362 During this period, imperialists did not have access to international law, so
they applied their national law in foreign states.3¢3 European trade and investment
activities also expanded outside Europe and, as a result, the rules on the protection of
foreign-owned property expanded beyond the region to protect property and
commercial interests of their nationals in foreign states.®6* At the same time, as MNEs
expanded across borders, rules were developed to protect and regulate them.36°

Later, in the eighteenth and the nineteenth centuries, investment rules — requiring
parties to uphold certain minimum standards with respect to the treatment of foreign
investors — were enshrined in the FCN treaties.3®® In the twentieth century, capital-
importing and capital-exporting nations could not agree on the international minimum
standards of treatment for foreign investors. On the one hand, the capital-exporting
countries, particularly the US and European states, were adamant to apply CIL
minimum standards — allowing foreign investors to invoke international law and
diplomatic protection.3¢” To the contrary, capital-importing countries, particularly Latin
American nations, maintained that the foreign investors should be treated according
to the Calvo doctrine,3¢® which provides that foreign nationals should be accorded the

same treatment as local investors.369

In the late 1920s and early 1930s, concerted efforts were made at the multilateral level
to codify the minimum standards for the treatment of foreign investment, but without

success. The attempts failed because of the clash between the capital-importing and

362 Schneiderman & Miles (2014) 942-945.

363 Newcombe & Paradell (2009) 11.

364 De Luca (2013) 120. See also Miles (2013) 2.
365 Wilkins (2008) 14.

366 Walker (1956) 229-247.

367 Schefer (2013) 272.

368 Shea (1955) 17-19.

369 Shea (1955) 17-19.
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capital-exporting countries’ views on the treatment standards for foreign investors.
Nonetheless, in 1933, Pan-American countries adopted the Convention on the Rights
and Duties of States granting foreign nationals the minimum standard of treatment in
line with the Calvo doctrine which was opposed by the US and other developed

countries.370

The late 1930s were marked with a series of expropriations of foreign-owned property
developing countries and, consequently, international rules were developed to deal
with expropriation compensation. Developing countries insisted on the payment of
compensation for expropriation based on national laws, while developed countries
supported the payment of ‘adequate, effective and prompt’ compensation, in terms of
the Hull Formula. The debate on compensation for expropriation continued through

out the dawn of the post-colonial era.

In the post-colonial period, attempts to adopt international rules governing foreign
investment failed. Investment rules were then incorporated in the New York
Convention, the ICSID Convention, the MIGA and other international instruments such
as UDHR, ICESCR, GATT, TRIMS, GATS as well as the OECD’s Convention on the
Protection of Foreign Property, Declaration on International Investment, and
Declaration on International Investment and Multinational Enterprises, and the UN
Transnational Code of Conduct, among others. Failure to adopt a multilateral
investment treaty propelled the conclusion and proliferation of BITs in the mid-
twentieth century, which became the primary legal instruments for foreign
investment.®”! During this period, there was no or very little emphasis on the right to

regulate.

Immediately post-World War Il the right to regulate in international law manifested. At
the time, newly emerging states were determined to regain their position in
international politics and advance their development.3’> However, international law
was a barrier in this regard and prioritised the protection of foreign investors over the
right of the state to regulate economic activities in its own territories.3’® Consequently,

developing countries pushed for the recognition of their sovereign right over natural

370 Newcombe & Paradell (2009) 18.
371 Spears (2010) 1045.

872 Schrijver (1997) 1.

873 Salacuse (2015) 78.
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resources and to regulate foreign investment for their social and economic
development in the early 1950s. This led to the adoption of several UN Resolutions,
which generally covered investment issues such as the exploitation of natural
resources by foreign nationals, transfer of capital and profits, expropriation of foreign-
owned property by host governments, exhaustion of local remedies and the settlement
of ISDS in respect of compensation. The Resolutions were fiercely criticised by

western countries for radically departing from CIL principles.3"

The chapter has also chronicled contemporary global, regional and national
investment discussions where the right to regulate is prominent. Global discussions
are happening under the auspices of the UNCTAD, OECD, G20 and WTO. The
UNCTAD, OECD and G20 have developed policy instruments to serve as guiding
instruments for countries when negotiating investment treaties that safeguard policy
space. The instruments have been used by many governments and regional
organisations in developing their investment treaties. At the regional levels, the
incorporation of the right to regulate in international investment legal frameworks has
become acute in investment discourses in many regions such as Europe, North
America, Trans-Atlantic, Trans-Pacific, Asia and Africa. The right to regulate
discourses have also gained attention in national investment policy and law discussion
in Africa and beyond. Having established how the demands to integrate policy space
in the international regulatory framework for investment have evolved historically, it is
important to determine whether there are any international law rules that have evolved
in history that compel or place legal obligations on states to accommodate the right to

regulate in international investment law. This is the focus of the following chapter.

374 Schwebel (1963) 469.
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CHAPTER 3

INTERNATIONAL RULES ON THE INCLUSION OF THE RIGHT TO REGULATE
IN INVESTMENT TREATIES

3.1 INTRODUCTION

As demonstrated in the preceding chapter, there is not yet a comprehensive binding
treaty on foreign investment regulation at the multilateral level.3”® States have failed to
reach a consensus on the substantive norms or rules applicable to foreign investment
governance due to ideological rifts and clashes of interests in this field of international
law.3’® However, the absence of a single international agreement of universal
application that binds all states to the same standards of investment regulation does
not suggest that there are no rules at international level governing investment issues.
As established in the previous chapter, international rules on foreign investment
regulation are embedded and scattered in customary international law (CIL) norms as
well as plurilateral, regional and bilateral investment treaties (commonly referred to as
international investment agreements (l1As)), as well as free trade agreements with
investment provisions.?”” Other relevant investment standards are established in
voluntary, binding and non-binding instruments adopted by inter-governmental and
non-governmental organisations such as, inter alia, the United Nations (UN), the
United Nations Conference on Trade and Development (UNCTAD), the Organisation
for Economic Cooperation and Development (OECD), the World Trade Organisation
(WTO), the International Labour Organisation (ILO) and the World Bank.

Raeisi and Shabhriari underscore that the existence of such different layers of foreign
investment rules suggests that the present rules are, on the one hand, a consequence
of the different views and opinions in the area of international investment law, and, on

the other hand, a result of different political and economic factors in different periods

375 See generally Raeisi L & Shahriari A ‘Absence of a universal treaty on foreign investment and
movement

toward it’ (2016) 9 Journal of Politics and Law 299-308 (hereinafter Raeisi & Shahriari (2016)).

376 Sornarajah M The international law on foreign investment 3 ed (2010) 236-7. See discussion in part
2.2 above.

377 See Schefer KN International investment law: Text, cases and materials 2 ed (2016) 15-66. Sources
of international investment law are not any different from the sources of public international law
enshrined in Art. 38 (1) of the Statute of the International Court of Justice, 1945 (hereinafter ICJ Statute)
including general principles of international law, CIL, treaties, judicial decisions and teachings of the
most highly qualified publicists.
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of time.3"® As a matter of fact, aspirations to adopt a multilateral investment treaty are
still ongoing.3”® This is because the present international investment regime is multi-
faceted and multi-layered in various rules and norms, and that such rules and norms

differ in scope, purpose and interpretation.3

The fact that there is no comprehensive multilateral treaty of universal character
correspondingly insinuates that there is no internationally binding treaty compelling
states to reserve policy space or preserve their right to regulate in investment treaties.
There are nonetheless ongoing multi-stakeholder (governments, intergovernmental
organisations, civil society, academia and private sector) discussions within the
auspices of UNCTAD to reform IIAs with a view to balance the right of host states to
regulate investments and investment protection.®®! Although there have been a lot of
these discussions, there has been little attention paid in the academic literature to the
fundamental question of whether the inclusion of the right to regulate in llAs is in fact

an international law norm, custom or principle.

Against this background, this chapter intends to establish whether there exist any
binding standards or legal obligations at international level on the inclusion of public
policy space in llAs. This will assist in determining whether there are any international
law obligations compelling states to preserve policy space in lIAs. The chapter does
not however intend to be exhaustive but succinctly draw attention to international law
rules or norms that appear to be more authoritative and normative in relation to state’s
responsibility or freedom to regulate in public interest. The chapter will thus explore
relevant international rules and norms pertinent to the right to regulate derived from
the sources of international investment law: treaties, custom, general principles of law,

judicial decisions, scholarly writings and soft-law instruments, to mention but a few.

378 Raeisi & Shabhriari (2016) 299.

379 For example, the World Trade Institute of the University of Bern hosted a Conference entitled 'Is a
Multilateral Investment Treaty Needed?' on 19 June 2017, which debated the many important questions
emerging from the negotiation of a possible multilateral framework agreement on investment. See also
Aslund A ‘The world needs a multilateral investment agreement’ (2013) Peterson Institute for
International Economics Policy Brief 13, advancing an argument that the world really needs a
multilateral agreement on foreign investment regulation.

380 | eal-Arcas R International trade and investment law: Multilateral, regional and bilateral governance
(2010) 180.

381 See United Nations Conference on Trade and Development (UNCTAD) ‘Reform of the IIA regime’
available at http://investmentpolicyhub.unctad.org/lIA/KeylssueDetails/42 (accessed 10 December
2017). See also discussion in part 2.4 above.
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In addition, the chapter will adopt a human-rights based approach to support the
preservation of the host states’ right to regulate in IIAs. To that end, the chapter will
utilise pertinent binding human rights norms and treaties as tools to evaluate and

ascertain African countries’ rights or obligations in relation to regulatory freedom.

Moreover, where necessary, developments in investment arbitral case law and
specific 11As pertaining to the interpretation of international rules and norms will be
used to illustrate the use of such rules or norms in investment treaties. It is important
to stress that there is no stare decisis or formal binding system of precedent in
international investment law,%8? but investment treaty case law has contributed
significantly to the growing body of de facto international investment jurisprudence

interpreting and elaborating the meaning of states’ obligations under I11As.383

In addition, where relevant, investment treaties applicable to other regions such as
Europe and America, will be referred to as examples, foundational norms and/or best
practices upholding right to regulate principles. Moreover, reference to non-binding
voluntary norms is precisely to determine whether there may be any lessons which
might be derived from the application of such norms. It is important to underline that
in a domain where there is no binding treaty on international investment governance,
non-binding and voluntary standards on investment adopted by international
organisations have an influence on foreign investment regulation.38* Closely related,
intergovernmental organisations play a critical role in the international law sphere. For
example, they establish international law standards or rules, develop international law
and monitor the implementation of treaty obligations.*® In addition, scholarly writings
will be used as reference tools of interpretation for the correct interpretation of the

international rules and norms.

382 Giest A ‘Interpreting public interest provisions in international investment treaties’ (2017) 18 Chicago
Journal of International Law 330. For a detailed discussion on judicial precedence in international, see
Cohen HG 'Theorising precedent in international law’ in Bianchi A, Peat D & Matthew M (eds)
Interpretation in international law (2015) ch 13.

383 See Commission JP ‘Precedent in investment treaty arbitration: A citation of a developing
jurisprudence’ (2007) 24 Journal of International Arbitration 129-58; Bernasconi-Osterwalder N &
Johnson L (eds) International investment law and sustainable development: Key cases from 2000-2010
(2010); and Schacherer S International investment law and sustainable development: Key cases from
the 2010s (2018).

384 Zampeti AB & Sauve P ‘International investment’ in Guzman AT & Sykes AO (eds) Research
handbook in international economic law (2007) 211.

385 Hassim A, Heywood M & Berger J Health & democracy: A guide to human rights, health law and
policy in post-Apartheid South Africa (2007) 138.
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Taking into account the fact that international rules, standards or principles on foreign
investment regulation remain contested, the ultimate goal of this chapter is to establish
whether such norms and instruments constitute binding standards and/or normative
obligations on African states to reserve their regulatory freedom in investment treaties.
The chapter intends to serve as a lense through which the thesis of this study will be
evaluated and understood. The questions to be addressed in the chapter include:
firstly, whether there exists any international rules and norms on the right to regulate
in international investment law? Secondly, what normative and/or legal obligations do
these international rules and norms create for African countries in relation to reserving
regulatory freedom in IIAs? Before delving into a discussion that answers these
guestions it is necessary to ascertain the application of international law or rules in

African countries.
3.1.1 The application of international law in African countries

The constitutions of many African countries deal with the application of international
law in their municipal levels. The application of international law in domestic law is
often interpreted in terms of the monism and dualism dichotomy. Monism holds that
international law and domestic law form part of a single universal legal system.38® That
is, international law rules are directly applied in the domestic legal system. On the
contrary, dualist system treats international and domestic systems of law as separate
and independent conceptions of law.®®’ In such a dualist case, the validity of
international law in a domestic system is determined by a rule of domestic law
authorising the application of that international norm, or an international law must be
domesticated or incorporated by a legislation. African countries adopt a monist or
dualist approach towards international law.38 African countries with civil law have

conventionally been seen as monists, whereas those with common law as dualists.3°

386 Ferreira G & Ferreira-Snyman A ‘The incorporation of public international law into municipal law and
regional law against the background of the dichotomy between monism and dualism’ (2014) 17
Potchefstroom Electronic Law Journal // Potchefstroomse Elektroniese Regsblad 1471 (hereinafter
Ferreira & Ferreira-Snyman (2014)).

387 Ferreira & Ferreira-Snyman (2014) 1471. See also Nijman J & Nollkaemper A (eds) New
perspectives on the divide between national & international law (2007) 52.

388 See Maluwa T ‘International law as an aid in the interpretation and application of law in municipal
systems in Africa’ in Ajibola B & Van Zyl D (eds) The judiciary in Africa (1998) 47-63; Kilander M ‘The
role of international law in human rights litigation in Africa’ in Quansah E & Binchy W (eds) The judicial
protection of human rights in Botswana (2009) ch 2.

389 For example, common law countries like South Africa, Namibia, Botswana, Lesotho, eSwatini and
Zimbabwe have dualism approach towards international law.
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Nonetheless, Killander and Adjolohoun find that courts in African countries with a
dualist approach use international law to a larger degree than explicitly monist
countries such as those of Francophone Africa.®®© They further observe that, in
principle, courts in most civil law countries oppose direct application of international
law and make minimal use of international law when interpreting constitutional

provisions.3%?

However, CIL is applied directly in many African countries.®%? That is, CIL is an integral
part of their municipal law. CIL is not created by the decisions of tribunals or courts but
rather through the general and consistent practice followed by states from a sense of
legal obligations.3? To prove the existence of CIL one is required to show that a state
practice and opinio juris has been extensive and virtually uniform.®* In Gulf of
Maine,3% the International Court of Justice (ICJ) stated that CIL ‘comprises a set of
customary rules whose presence in the opinio juris of states can be tested by induction
based on the analysis of a sufficiently extensive and convincing practice and not by
deduction from preconceived ideas’.*% It is well-entrenched in international law that

CIL operates above all laws, and, thus, is equally and automatically binding on all

390 Killander M & Adjolohoun H ‘International law and domestic human rights litigation in Africa: An
Introduction’ in Killander M (ed) International law and domestic human rights litigation in Africa (2010)
4 (hereinafter Killander & Adjolohoun (2010)). Most of the Francophone African countries’ constitutions
have copied Article 55 of the French Constitution of 1958 which stipulates that ‘treaties or agreements
duly ratified or approved shall, upon publication, prevail over Acts of Parliament, subject, with respect
to each agreement or treaty, to its application by the other party’. See for example, See the constitutions
of Benin (Art. 147), Burkina Faso (Art.151), Burundi (Art. 292), Cameroon (Art. 45), Central African
Republic (Art. 69), Chad (Art. 222), Congo (Art. 185), Céte d’lvoire (Art. 87), DRC (Art. 215), Guinea
(Art. 79), Mali (Art. 116), Mauritania (Art. 80), Niger (Art.132), Rwanda (Art. 190), Senegal (Art. 91) and
Togo (Art. 140).

391 Killander & Adjolohoun (2010) 4.

392 For example, South Africa and Zimbabwe have adopted the approach of directly incorporating CIL.
See s. 232 of the Constitution of the Republic of South Africa, 1996; s 326 of the Constitution of the
Republic of Zimbabwe, 2013; s 7 (e) of the Constitution of the Republic of Gambia, 1997; s 211 (3) of
the Constitution of the Republic of Malawi, 1994; Art. 13 (1) of the Constitution of the Republic of Angola,
2010; and Art. 11 (1) of the Constitution of the Republic of Cape Verde, 1992.

3% See Rule of Law Institute of Australia ‘What is customary international law?’ (2017) available at
https://www.ruleoflaw.org.au/what-is-customary-international-law/#note-10498-3 (accessed 20
December 2017); Ferreira AR, Carvalho C, Marhry FG & Rigon PBV ‘Formation and evidence of
customary international law’ (2013) UFRGS Model United Nations Journal 182-201; Simma B & Alston
P ‘The sources of human rights law: custom, ius cogens, and general principles’ (1992) 12 Australian
Year Book of International Law 1988-89; North Sea Continental Shelf para 63; Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v United States of America), Merits, Judgment, 1.C.J.
Reports 1986 paras 176, 194, 237.

394 See generally Talmon S ‘Determining customary international law: The ICJ's methodology between
induction, deduction and assertion’ (2015) 26 The European Journal of International Law 417-43.

395 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v United States of America),
ICJ

Reports (1984) 246 (hereinafter Gulf of Maine).

3% Gulf of Maine para 111.
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states.3?” Equally important is that CIL is not only crucial as a legal basis on investment
but as applicable law before international investment tribunals and municipal
tribunals.®®® In light of this one would therefore argue that tribunals, domestic
measures or statutes or IIAs cannot be used to derogate from duties imposed by CIL.
Therefore, in the context of this chapter, one would also assert that states are
prohibited from derogating from CIL rules that compel governments to exercise their
right to regulate. Notwithstanding the foregoing, it must be acknowledged that, with
the exception of jus cogens norms,3%° states may depart from CIL through the
conclusion of treaty.*°° Under such circumstances, the treaty would operate as a lex
specialis to replace the CIL rule.*0!

It is for this particular reason that international rules emanating from general
international law and CIL norms relating to the right to regulate will be used to evaluate

the international investment law regime of Africa.
3.2 GENERAL INTERNATIONAL LAW AND CIL

General international law and CIL accord states a large degree of regulatory discretion
with reference to public interests. The proper starting point for addressing the right to
regulate under general international law begins with the proposition that the right to
regulate is recognised as a basic attribute of state sovereignty.*°> The author submits
that the principle of sovereignty is at the core of accommodating the concept of the
right to regulate in international investment law. As alluded to in the introductory

chapter, the right to regulate is classically concerned with what states can or ought to

397 See Art. 38 (1) (b) of the ICJ Statute; North Sea Continental Shelf case, (Federal Republic of
Germany v Denmark, Federal Republic of Germany v Netherlands) 1969 ICJ Reports 3 para 71,
Delimitation of the Maritime Boundary in the Gulf of Maine Area, Judgment, ICJ Reports 1984 para 246;
and Military and Paramilitary Activities in and against Nicaragua (Nicaragua v US), Merits, Judgment,
ICJ Reports 1986 para 184.

398 Gazzini T ‘Role of customary international law in the field of foreign investment’ (2007) 8 The Journal
of World Investment & Trade 691.

399 The concept of jus cogens is introduced in Art. 53 of the Vienna Convention on the Law of Treaties,
1969 (hereinafter VCLT), but the precise content and determination of whether a particular rule qualifies
as a jus cogens in not completely clear.

400 Pauwelyn J ‘The role of public international law in the WTO: How far can we go?’ (2001) 95 American
Journal of International Law 537.

401 ADC Affiliate Ltd. and ADC & ADMC Management Ltd. v Republic of Hungary, ICSID Case No.
ARB/03/16, Award, 2 October 2006 para 481.

402 See Vadi V Cultural heritage in international investment law and arbitration (2014) 85 (hereinafter
Vadi (2014)); Vadi V Public health in international investment law and arbitration (2013) 50 (hereinafter
Vadi (2013)); and Sornarajah M ‘The right to regulate and safeguards’ in UNCTAD (ed) The
development dimension of FDI: Policy and rule-making perspectives (2003) 205.
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do as sovereigns and guardians of general public interest in their jurisdictions.*%® As
sovereigns, states have the authority to enact legislation, enforce judgments and adopt
regulatory policies they deem necessary or essential to promoting the social and
economic welfare of the citizens.%%* The state’s regulatory autonomy derives from the
principle of sovereignty, which generally connotes a country’s right and capacity to
make authoritative decisions over its territory.4%> Further, state sovereignty bestows
governments with power to determine the structure of political, economic, social and

cultural systems, and formulation of foreign policy.4%®

The principle of state sovereignty is enshrined in Articles 1 and 2 of the UN Charter of

Economic Rights and Duties of States,*%” which prescribe:

Every state has the sovereign and inalienable right to choose its economic system as
well as its political, social and cultural system in accordance with the will of people,

without outside interference, coercion or threat in any form whatsoever.
Every state has the right:

(a) to regulate and exercise authority over foreign investment within its national
jurisdiction in accordance with its laws and regulations and in conformity with
its national objectives and priorities. No state shall be compelled to grant
preferential treatment to foreign investment;

(b) to regulate and supervise the activities of transnational corporations within
its national jurisdiction and take measures to ensure that such activities comply
with its law, rules and regulations and conform with its economic and social
policies. Transnational Corporations shall not intervene in the internal affairs of

a host state.408

The above provisions reveal that states, as sovereigns, have an absolute right to
decide the particular method of administration of their economic and social systems

403 Mouyal LW International investment law and the right to regulate: A human right perspective (2016)
222 (hereinafter Mouyal (2016)).

404 Vadi (2014) 85. See also Vadi (2013) 50.

405 See Krehoff B ‘Legitimate political authority and sovereignty: Why states cannot be the whole story’
(2008) 14 Res Publica 283-97; and Roth BR ‘The enduring significance of state responsibility’ (2004)
56 Florida Law Review 1017-50.

406 See generally Thomson JE ‘State sovereignty in international relations: Bridging the gap between
theory and empirical research’ (1995) 39 International Studies Quarterly 213-33.

407 Charter of Economic Rights and Duties of States, 1974 (hereinafter Charter for Economic Rights
and Duties of States)). The Charter of Economic Rights and Duties of States is legally binding upon the
state parties. Almost every country in the world is a member of the UN and therefore legally bound by
the Charter.

408 Articles 1 and 2 of the Charter of Economic Rights and Duties of States.
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within their territories without foreign interference. Furthermore, by virtue of
sovereignty, states have the right to control entry and exit of persons and things in
respect of the state terrain, and to regulate the activities of nationals or foreign persons
and companies within their borders.4%° That is, states have a sovereign and legal right
to regulate the social, economic, political and environmental activities of their
territories. As a result, host states and their governments, in their interactions with
foreign investors, therefore enjoy considerable freedom and autonomy in the operation
of their territory, as a customary principle of international law.#1° It is argued that the

principle of sovereignty has attained the status of CIL.4'1

In light of the foregoing line of reasoning, one would suggest that the state as a party
to an investment treaty is in a position of some considerable power to impose
conditions that suit its sovereign interests over and above commercial
considerations.*'? Article 2 of the Charter of Economic Rights and Duties of States
confirms that host states have a right to regulate and supervise foreign investors in
their territories.*' This includes an inherent right to supervise foreign investors as well
as ensure that they comply with national laws, environmental issues, and other
domestic socio-economic requirements. Such regulation can have a considerable
influence on the operation of the investment, and thus requires further consideration.
Also intrinsic in the state sovereignty principle is the necessary supervision that
ensures foreign companies realise that they are not free to behave in a manner which

may harm or show disrespect to their host states.*4

Linked to the foregoing argument, the UN Resolution 3201 (Declaration on the New
International Economic Order),*®> emphasises ‘respect’ in the pursuit of economic

goals by foreign investors. More precisely, Article 4 of the Declaration on the New

409 Articles 2 (b) of the Charter of Economic Rights and Duties of States. See also Salacuse JW The
law of investment treaties (2010) 191 (hereinafter Salacuse (2010)).

410 Salacuse (2010) 191.

411 North Sea Continental Shelf, Judgment, ICJ Reports 1969 para 63.

412 But, as demonstrated in the previous chapter, most developing countries have abrogated this power
in favour of attracting foreign investors and investments when they signed BITs.

413 Article 2 of the Charter of Economic Rights and Duties of States.

414 Article 2 (b) of the Charter of Economic Rights and Duties of States. See also Al-Adba NM The
limitation of state sovereignty in hosting foreign investments and the role of investor-state arbitration to
rebalance the investment relationship (PhD thesis, University of Manchester, 2014) 60 (Al-Adba
(2014)).

415 UN General Assembly Resolution 3201 (S-VI): Declaration on the Establishment of a New
International Economic Order, 1974 (hereinafter Declaration on the New International Economic Order).
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International Economic Order declares that the new international economic order must

be founded on full respect for the:

Right of every country to adopt the economic and social system that it deems the most
appropriate for its own development and not to be subjected to discrimination of any

kind as a result;

Full permanent sovereignty of every state over its natural resources and all economic
activities. In order to safeguard these resources, each state is entitled to exercise
effective control over them and their exploitation with means suitable to its own

situation.*16

This emphasises the importance of the protection of national public interest in any
investment project.*l” A host state’s entitlement to ‘exercise effective control’ over
foreign investments includes such activities as registration, licensing, observation and
inspection of corporation records, and as such is an overt and obvious expression of
state sovereignty over any international investments on its land.*'8 Supervision allows
governments to impose their particular economic principles on the investment that they
attract, and helps to ensure foreign companies’ compliance with the political, public

welfare and environmental ethos of their host state.41°

Equally important in this regard is the state’s sovereignty over natural resources, which
is embedded in the principle of permanent sovereignty over natural resources that
evolved through various UN General Assembly Resolutions.*?° This principle is
construed to entail states’ right to regulate natural resources, and is well-entrenched
in the UN General Assembly Resolution 1803 on the Permanent Sovereignty over
Natural Resources.*?! Resolution 1803 represents the conventional international law
position on the state permanent sovereignty over natural resources, and declares,

inter alia, that:

416 Article 4 (d) and (e) of the Declaration on the New International Economic Order.

417 Al-Adba (2014) 60.

418 Al-Adba (2014) 60.

419 Al-Adba (2014) 60.

420 For discussion on the evolution of this principle, see Ng'ambi SP ‘Permanent sovereignty over natural
resources and the sanctity of contracts, from the angle of lucrum cessans’ (2015) 12 Loyola University
Chicago International Law Review 155-7 (hereinafter Ng'ambi (2015)). This was discussed in chapter
2.

421 UN General Assembly Resolution 1803 (XVII) on the Permanent Sovereignty over Natural
Resources on 14 December 1962 (hereinafter Resolution on the Permanent Sovereignty over Natural
Resources).
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The right of peoples and nations to permanent sovereignty over their natural wealth
and resources must be exercised in the interest of their national development and of

the well-being of the people of the state concerned.

The exploration, development and disposition of such resources, as well as the import
of the foreign capital required for these purposes, should be in conformity with the rules
and conditions which the peoples and nations freely consider to be necessary or

desirable with regard to the authorisation, restriction or prohibition of such activities.

In cases where authorisation is granted, the capital imported and the earnings on that
capital shall be governed by the terms thereof, by the national legislation in force, and
by international law. The profits derived must be shared in the proportions freely
agreed upon, in each case, between the investors and the recipient state, due care
being taken to ensure that there is no impairment, for any reason, of that state's

sovereignty over its natural wealth and resources.

Nationalisation, expropriation or-requisitioning-shall be based on grounds or reasons
of public utility, security or-the national interest which are recognised as overriding
purely individual or private interests, both domestic and foreign. In such cases the
owner shall be paid appropriate compensation, in accordance with the rules in force in
the state taking such measures in the exercise of its sovereignty and in accordance
with international law. In-any case where the question of compensation gives rise to a
controversy, the national jurisdiction of the State taking such measures shall be
exhausted. However, upon agreement by sovereign States and other parties
concerned, settlement of the dispute should be made through arbitration or

international adjudication.

The free and beneficial exercise of the sovereignty of peoples and nations over their
natural resources must be furthered by the mutual respect of States based on their

sovereign equality.

International cooperation for the economic development of developing countries,
whether in the form of public or private capital investments, exchange of goods and
services, technical assistance, or exchange of scientific information, shall be such as
to further their independent national development and shall be based upon respect for

their sovereignty over their natural wealth and resources.

Violation of the rights of peoples and nations to sovereignty over their natural wealth

and resources is contrary to the spirit and principles of the Charter of the United
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Nations and hinders the development of international cooperation and the

maintenance of peace.

Foreign investment agreements freely entered into by or between sovereign states
shall be observed in good faith; states and international organisations shall strictly and
conscientiously respect the sovereignty of peoples and nations over their natural
wealth and resources in accordance with the Charter and the principles set forth in the

present resolution.*??

In simple terms, the above provisions endorse the right of citizens and their
governments to control and benefit from the exploitation of their natural resources by
foreign investors. Overall, the principle of permanent sovereignty over natural
resources essentially advances the argument that states (and citizens) must have
control over their natural resources and must benefit from the exploitation of such.
Ng'ambi argues that such an exertion of control entails the right to: ‘freely dispose of
natural resources; explore and exploit natural resources freely; use natural resources
for development; regulate foreign investment; and settle disputes on the basis of
national law’.#?3 In addition, states’ control over natural resources is largely dependent
on a state utilising the resources for national development.*?* Thus, states must
ensure that their natural resources are used to support and advance their national

development objectives.

It must be emphasised that the Resolutions adopted by the UN General Assembly are
not formally binding on states.*?> Be that as it may, this does not necessarily mean
that the principles contained in UN General Assembly Resolutions are irrelevant. As
Ng'ambi alleges:

It would be insalubrious, erroneous and ultimately dogmatic to completely disregard
the principles espoused in General Assembly resolutions. The General Assembly is a
vehicle through which the “formulation and expression of the practice of states in

matters pertaining to international law” are manifested. Its procedures include voting

422 paragraph 1-8 of the Resolution on the Permanent Sovereignty over Natural Resources.

423 Ng'ambi (2015) 154.

424 Ng'ambi (2015) 154.

425 Kerwin GJ ‘The role of the United Nations General Assembly Resolutions in determining principles
of international law in United States courts’ (1983) 32 Duke Law Journal 899.
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and the eventual adoption of a resolution. It therefore follows that these resolutions

constitute evidence of customary international law.*2°

It is against this backdrop that the relevant UN General Assembly Resolutions are
employed in this study. The following section will determine imperious value or
obligations extrapolated from the UN General Assembly Resolutions — whether or not

they are obligatory on states.

The principle of permanent sovereignty over natural resources is legitimate under
international law, and is firmly perceived by the academic community,*?” international
arbitral tribunals and the ICJ as a CIL norm.*?® This view has been echoed by various
tribunals. For example, the tribunal in Libyan American Oil Co. v Libya*?® confirmed
that ‘the said Resolutions, if not a unanimous source of law, are evidence of the recent
dominant trend of international opinion concerning the sovereign right of states over
natural resources’.**° The tribunal in Texaco Overseas Petroleum Co. v Libyan43! also
affirmed that Resolution 1803 reflected the tenets of CIL. The ICJ has accepted the
principle of permanent sovereignty over natural resources as a principle of CIL in East
Timor Case**? and Democratic Republic of Congo v Uganda.*3® On this basis, it is
appropriate to argue that the principle of permanent sovereignty over natural
resources is firmly recognised as CIL under international law. It is by the exercise of
this sovereignty that states can.enter into concession agreements with foreign
investors.*3* However, it is also important to note that states must not only exercise
the right through control of natural resources and entering into contracts with foreign

investors and governments. Instead, states must also ensure that they do not erode

426 Ng'ambi (2015) 157-8. See also Sornarajah M The international law on foreign investment 3 ed
(2010) 446; Akinsanya A ‘Permanent sovereignty over natural resources and the future of foreign
investment’ (1978) 7 Journal of International studies 125; and Bleicher SA ‘The legal significance of re-
citation of General Assembly Resolutions’ (1969) 63 American Journal of International law 444.

427 See, for example, Gess KN ‘Permanent sovereignty over natural resources: An analytical review of
the United Nations Declaration and its genesis’ (1964) 13 International & comparative law quarterly
411; and Baxter RR ‘International law in “her infinite variety” (1980) 29 International & comparative law
quarterly 564.

428 Ng'ambi (2015) 164.

429 |ibyan Am. Oil Co. (LIAMCO) v Government of Libyan Arab Republic, 20 ILM 1, 53 1981 (hereinafter
LIAMCO v Libya).

430 L JAMCO v Libya para 29-30.

431 Texaco Overseas Petroleum Co. v. the Government of the Libyan Arab Republic, Award (19 January
1977), 17 ILM 1, 4 (1978) (hereinafter Texaco Overseas Petroleum Co. v. Libya).

432 East Timor (Portugal v Australia), 1995 ICJ 90 (June 30) (dissenting opinion of Judge Weeramantry).
433 Case Concerning Armed Activities on the Territory of the Congo (Dem. Rep. Congo v. Uganda),
Report of Judgment, 2005 ICJ 168 (December 19).

434 Ng'ambi (2015) 159.
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the privilege of this right by entering into contracts with foreign investors and
governments that limit their regulatory autonomy to utilise the exploitation of such
resources to further their development. That is, states must exercise their permanent

sovereignty over natural resources carefully.

In addition, it is also worth underlining that the exercise of such sovereignty should be
within the confines of the law as prescribed by general principles of international law
or particular treaty. Thus, as a rule, if a state enters into a contract or agreement with
a foreign investor or government, the state must respect their obligations enshrined in
that contract or treaty — as stipulated in the principle of pacta sunt servanda.*® The
pacta sunt servanda maxim denotes that once a state establishes that the agreement
was indeed freely entered into, it has no choice but to enforce and uphold the
agreement.“¢ In other words, states ought to exercise their sovereign powers in such
a manner that does not interfere with the interests of investors and state obligations

towards foreign investors under an investment treaty or contract.

It is important for the state to recognise its sovereignty, and it is equally important to
ensure that the state respects its commitments laid down in [IAs. For example, in
Texaco Overseas Petroleum Co. v Libya, the tribunal was confronted with a question
as to whether the act of sovereignty in the form of nationalisation authorises the Libyan
government to disregard its international commitments assumed by it within the
framework of its sovereignty. The tribunal held that ‘a state cannot invoke its
sovereignty to disregard commitments freely undertaken through the exercise of this
same sovereignty, and cannot through measures belonging to its internal order make
null and void the rights of the contracting party which has performed its various
obligations under the contract’.*®” However, many states cannot claim their
sovereignty (right to regulate) under the existing traditional 11As, in which states have
signed away their sovereign right to regulate at the expense of investment protection

standards.

435 This proposition is further discussed in part 3.4 below.
436 See Furmston MP Cheshire, Fifoot and Furmston’s law of contract (2012) 22-5.
437 Texaco Overseas Petroleum Co. v. Libya para 22-4.
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Moreover, there is a jurisprudence of investment arbitration case law that has
confirmed the host state’s sovereign right to regulate in the international investment
law.*38 For example, in Marvin Feldman v Mexico,*®* the International Centre for

Settlement of Investment Disputes (ICSID) tribunal substantiated that:

Governments must be free to act in the broader public interest through protection of
the environment, new or modified tax regimes, the granting or withdrawal of
government subsidies, reductions or increases in tariff levels, imposition of zoning
restrictions and the like. Reasonable governmental regulation of this type cannot be
achieved if any business that is adversely affected may seek compensation, and it is

safe to say that customary international law recognises this.*4°

The right to regulate may, in certain circumstances or if not fairly exercised, contravene
international trade and investment interests guaranteed by CIL as well as international
agreements. For instance, in the international trade context, use of domestic
legislation to increase tariff levels or granting subsidies may be tainted as
protectionism, that is, undermining trade liberalisation. In international investment
context, the use of domestic legislation to protect the environment,*4! public health,

general social welfare or labour may violate investors’ interests secured under the ll1As.

The analysis in this part of the chapter can lead to a preliminary conclusion that states
have a sovereign right to regulate which is well-established in general international
law and CIL. As such, states should depend on their sovereign right to set conditions
in investment treaties that will enable them to exercise their regulatory freedom. Also
noteworthy in this discussion is that the sovereign right cannot be invoked if there is
an investment treaty, eroding the state sovereignty to regulate, has been signed
between the host state and the home state or foreign investors. In such circumstances,
the states would not be able to invoke its sovereignty to disregard commitments
undertaken in an investment treaty or contract.**?> In other words, rules of CIL or

imperative norms of general international law accepted and recognised by the entire

438 See, for instance, Chemtura Corporation v Government of Canada, UNCITRAL, Award (2 August
2010).

439 Marvin Feldman v Mexico, ICSID Case No ARB(AF)/99/1, Award (16 December 2002) (hereinafter
Feldman v Mexico).

440 Feldman v Mexico para 103.

441 See Compania del Desarrollo de Santa Elena S.A. v Republic of Costa Rica, ICSID Case No.
ARB/96/1, Award (17 February 2000); and Metaclad Corporation v The United Mexican States, ICSID
Case No. ARB(AF)/97/1, Award (30 August 2000).

442 Texaco Overseas Petroleum Co. v. Libya para 22-4.
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international community as norms from which no derogation is permitted, may offer

states regulatory space or conversely their ability to invoke such.443

3.3 HUMAN RIGHTS APPROACH TO INCORPORATE THE RIGHT TO
REGULATE IN INVESTMENT TREATIES

There is a human rights-based approach to support the reservation of the states’
regulatory freedom in lIAs.*** The approach is deeply rooted in human rights treaties
adopted at the international and regional levels constituting a normative framework
containing the general principles of law, customs of law recognised by states, as well
as legal precedents and doctrine.*#° It is on this basis that the binding human rights
norms and treaties binding to African states at the international and regional levels will
be employed in this chapter as tools to evaluate and understand states’ right or
obligation in relation to regulatory freedom or policy space to regulate in the public
interest. This part of the chapter adopts a human rights-based approach to investment
regulation with the primary objective to concretise and advance the argument that
African countries are legally obliged to conduct or apply international regulatory
framework of investment consistently with the basic objective and normative obligation

to promote and protect human rights.

The human rights-based approach ‘offers a firm foundation for people to make claims
on their states and for holding states to account for their duties to improve the access
of their citizens to the realisation of their rights’.#4¢. Under general international law,
states do not only have the right to regulate but have a duty to do s0.#*” This duty is
grounded in the international law obligation of states to ‘respect, protect and fulfil
human rights. This notion is well-established in international law and has been
enshrined in the UN Guiding Principles on Business and Human Rights.**® According

to the UN Guiding Principles on Business and Human Rights, ‘states must protect

443 Titi C The right to regulate in international investment law (2014) 270 (hereinafter Titi (2014)).

444 See generally Adeleke F International investment law and policy in Africa: Exploring a human rights
based approach to investment regulation and dispute settlement (2018). See part 1.2 above.

445 Article 61 of the ACHPR. See part 1.2 above.

446 Warikandwa TV Enlarging the place of human rights and development in international trade
regulation: An evaluation of the problems and prospects of incorporating a social clause in the legal
framework of the World Trade Organisation (2012) (LLD thesis, University of Fort Hare) 95 (hereinafter
Warikandwa (2012)).

See also Ferguson C Global social policy principles: Human rights and social justice (1999) 23.

447 Vadi (2014) 85.

448 UN Guiding Principles for Business and Human Rights, 2011 (hereinafter UN Guiding Principles for
Business and Human Rights).
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against human rights abuse within their territory and/or jurisdiction by third parties,
including business enterprises. This requires taking appropriate steps to prevent,
investigate, punish and redress such abuse through effective policies, legislation,
regulations and adjudication’.#*° This denotes state’s regulatory function. To meet their

duty to protect, states ought to:

(a) Enforce laws that are aimed at, or have the effect of, requiring business enterprises
to respect human rights, and periodically to assess the adequacy of such laws and
address any gaps;

(b) Ensure that other laws and policies governing the creation and ongoing operation
of business enterprises, such as corporate law, do not constrain but enable
business respect for human rights;

(c) Provide effective guidance to business enterprises on how to respect human rights
throughout their operations;

(d) Encourage, and where appropriate require, business enterprises to communicate

how they address their human rights impacts.*°°

Such laws might range from non-discrimination and labour laws to environmental,
property, privacy and anti-bribery laws.#*! This is consistent with the current form of
the right to regulate which includes the right to protect the public welfare from possible
negative impacts of (both foreign and domestic) investments.*5? In the same vein, the
Commentary of the UN Guiding Principles on Business and Human Rights further

affirms that:

The state duty to protect is a standard of conduct. Therefore, states are not per se
responsible for human rights abuse by private actors. However, states may breach
their international human rights law obligations where such abuse can be attributed to
them, or where they fail to take appropriate steps to prevent, investigate, punish and
redress private actors’ abuse. While states generally have discretion in deciding upon
these steps, they should consider the full range of permissible preventative and

remedial measures, including policies, legislation, regulations and adjudication. States

449 UN Guiding Principles for Business and Human Rights 3.

450 UN Guiding Principles for Business and Human Rights 3.

451 UN Guiding Principles for Business and Human Rights 5.

452 Mann H ‘The right of states to regulate and international investment law’ Paper presented at the
Expert Meeting on the development dimension of FDI: Policies to enhance the role of FDI in support of
the competitiveness of the enterprise sector and the economic performance of host economies, taking
into account the trade/investment interface, in the national and international context, Geneva, 6—8
November 2002 available at http://www.iisd.org/pdf/2003/investment_right to requlate.pdf (accessed
12 January 2018).
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also have the duty to protect and promote the rule of law, including by taking measures
to ensure equality before the law, fairness in its application, and by providing for

adequate accountability, legal certainty, and procedural and legal transparency.*>3

In addition, the UN Guiding Principles on Business and Human Rights provide that
‘states should set out clearly the expectation that all business enterprises domiciled in
their territory and/or jurisdiction respect human rights throughout their operations’.*
This means that states must, through domestic legislation, regulations or measures,
stipulate what is expected of international investors regarding respecting and
protecting human rights of the citizens. Such actions are meant to ensure predictability
for business enterprises by providing coherent and consistent messages and
preserving the state’s own reputation.*®®> This confirms the regulatory autonomy of
states in relation to protecting public interests and welfare such as environment, public

health and related issues.

Most important and relevant to this study is Guiding Principle 9. which requires host
states to preserve their policy space. More precisely, Guiding Principle 9 prescribes
that ‘states should maintain adequate domestic policy space to meet their human
rights obligations when pursuing business-related policy objectives with other states
or business enterprises, for instance through investment treaties or contracts’. The

Commentary of the Guiding Principles comments that:

Economic agreements concluded by states, either with other states or with business
enterprises — such as bilateral investment treaties, free trade agreements or contracts
for investment projects — create economic opportunities for states. But they can also
affect the domestic policy space of governments. For example, the terms of
international investment agreements may constrain states from fully implementing new
human rights legislation or put them at risk of binding international arbitration if they do
so. Therefore, states should ensure that they retain adequate policy and regulatory
ability to protect human rights under the terms of such agreements, while providing the

necessary investor protection.*>®

453 UN Guiding Principles for Business and Human Rights 3.
454 UN Guiding Principles for Business and Human Rights 3.
455 UN Guiding Principles for Business and Human Rights 4.
456 UN Guiding Principles for Business and Human Rights 11.
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The UN Guiding Principles on Business and Human Rights are non-binding — but
intend to provide authoritative global standards and practices for preventing and
addressing the risk of adverse human rights impacts linked to business activity.*>’
Albeit non-binding, these Guiding Principles are now seen as the most authoritative
statement of the human rights duties or responsibilities of states (and corporations)
adopted at the UN level.**® The Guiding Principles have also been widely endorsed
by business organisations and inter-governmental organisations such as the
OECD,*° affirmed by human rights treaty bodies,*®° invoked by civil society
organisations several times, and are now subject to a follow-up mechanism within the

UN system, through the Working Group on Business and Human Rights.461

It must be noted that though the Guiding Principles prima facie apply to the abuse of
human rights by companies, they present themselves as a restatement of norms and
human rights obligations imposed on states (and companies) under international
law.*62 However, it must be emphasised that the traditional international human rights

law does not impose direct obligations on companies, who are not full subjects of

457 UN Guiding Principles for Business and Human Rights 1.

458 De Schutter O ‘Foreword: Beyond the guiding principles’ in Deva S & Bilchitz D (eds) Human rights
obligations of business: Beyond the corporate responsibility to respect? (2013) xvii (hereinafter De
Schutter (2013)).

459 The OECD Guidelines on Multinational Enterprises, 2011 includes a chapter on human rights that is
based on the ‘protect, respect and remedy framework’. See OECD Guidelines on Multinational
Enterprises ch IV.

460 See, for example, the Committee on Economic, Social and Cultural Rights (CESCR) encouraging
states to prevent third parties from violating human rights such as right to health and right to water under
the International Covenant on Economic, Social and Cultural Rights. CESCR ‘General Comment No.
14 (2000), the right to the highest attainable standard of health (Art. 12 of the International Covenant
on Economic, Social and Cultural Rights) E/C.12/2000/4 para 39; CESCR ‘General Comment No. 15
(2002), the right to water (Arts. 11 and 12 of the International Covenant on Economic, Social and
Cultural Rights) E/C.12/2002/11 para 31; the Committee on the Elimination of Racial Discrimination
(CERD), affirming that state parties should protect human rights by preventing their own citizens and
companies, or national entities, from violating rights in other countries. CERD ‘Concluding observations
for Canada’ CERD/C/CAN/CO/18 para 17; See also CERD ‘Concluding observations for the United
States’ CERD/C/USA/CQ/6 para 30; and the Human Rights Committee encouraging states to set out
clearly the expectation that all businesses domiciled in their territories to respect human rights under
the International Covenant on Civil and Political Rights. Human Rights Committee ‘Concluding
observations on the sixth periodic report of Germany’ CCPR/C/DEU/CQO/6 para 16.

461 The Working Group on the Issue of Human Rights and Transnational Corporations and Other
Business Enterprises was established by the Human Rights Council Resolution A/HRC/RES/17/4
(2011).

462 For contrary views, see De Schutter (2013) xxii, indicating that ‘the Guiding Principles are not a
restatement of international law; they are a tool, meant to provide practical guidance both to states and
companies, in order to ensure that all instruments at the disposal compliance with human rights in
activities if business’.
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international law. This has provoked some stakeholders to question the applicability
of the norms stated in the Guiding Principles on companies.63

Currently, there are efforts towards adopting a legally binding treaty instrument on
business and human rights. In 2014, the UN Human Rights Council adopted, by
majority, a Resolution creating an Intergovernmental Working Group to elaborate a
‘legally binding instrument to regulate, in international human rights law, the activities
of transnational corporations and other business enterprises.*®* In July 2018,
Ecuador's Ambassador acting as chair of the process released a zero draft of an
international instrument addressing business and human rights — the Legally Binding
Instrument to Regulate, in International Human Rights Law, the Activities of

Transnational Corporations and Other Business Enterprises.*%> According to Lopez:

The zero draft addresses only the conduct of transnational corporations and other
business enterprises that have “transnational activities.” Actions or omissions by
businesses acting only within domestic jurisdictions are omitted. The zero draft treaty
defines “business activities of transnational character” as those “for-profit activities”
that “take place or involve actions, persons or impact in two or more national
jurisdictions” (Art. 4(2)). The limitation in scope is in detriment of a broader scope
including all business operations, as advocated by some states and non-governmental

organisations.

This limited scope has been a matter of contention since the start of the process. The
scope has impacts on the reach and consistency of several treaty provisions whose
focus is the definition of grounds of legal liability (mainly civil and criminal) for
businesses and access to remedy and reparation. Its disruptive effects can be seen
more prominently in the definition of corporate criminal offences that state parties are
required to enact domestically. Under the current scope and definitions, only criminal
conduct (no matter its seriousness) that occurs in more than one jurisdiction may be

punishable, which may lead to the absurd outcome that egregious criminal conduct

463 See De Schutter (2013) xvi.

464 UN Human Rights Council Resolution 26/9 Elaboration of an International Legally Binding Instrument
on Transnational Corporations and other Business Enterprises with respect to Human Rights
(AJHRC/RES/26/9), 2014.

465 ‘| egally Binding Instrument to Regulate, in International Human Rights Law, the Activities of
Transnational Corporations and Other Business Enterprises’ (2018) available at
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftL Bl.pdf
(accessed 21 August 2018) (hereinafter Zero Draft).
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(for instance crimes against humanity) may not be punishable if committed by

businesses acting only within one jurisdiction.*® (footnotes omitted).

The Legally Binding Instrument to Regulate, in International Human Rights Law, the
Activities of Transnational Corporations and Other Business Enterprises takes a
generalised approach towards the preventive measures to be required by states from
business enterprises.*® It is therefore submitted that the zero draft is a step forward

and a viable option in the integration of human rights into international investment law.

Under international human rights law, states, as the principal subjects of international
law and custodians of human rights, have the primary responsibility to promote, protect
and ensure the fulfilment and respect of human rights.4¢® Traditionally, the state’s duty
to protect and respect human rights is set forth in several UN treaties and other
international instruments including, among others, the UN Charter,*¢® Universal
Declaration of Human Rights (UDHR),%’° the International Covenant on Civil and
Political Rights,*"* the International Covenant on Economic, Social and Cultural Rights
(ICESCR)*"? and other related instruments. Through these international instruments,
states assume the obligations to respect and guarantee people’s human rights in their

territories.

466 |_opez C ‘Toward an international convention on business and human rights’ (2018) available at
https://www.iisd.org/itn/2018/10/17/toward-an-international-convention-on-business-and-human-
rights-carlos-lopez/?utm_source=Investment+Treaty+News&utm campaign=33388461c5-

EMAIL CAMPAIGN 2018 04 24 COPY 01&utm medium=email&utm term=0 ce99edb66e-
33388461c5-225788469 (accessed 17 October 2018) (hereinafter Lopez (2018)).

467 See Art. 5 of the Zero Draft.

468 See Osmani SR ‘An essay on human rights approach to development’ in Sengupta A, Negi A & Basu
M (eds) Reflections on the right to development (2005) 117 (hereinafter Osmani (2005)); and Gabel SG
A rights-based approach to social policy analysis (2016) x (hereinafter Gabel (2016)).

469 Charter of the United Nations, 24 October 1945, 1 UNTS XVI (hereinafter UN Charter).

470 The Universal Declaration of Human Rights, G.A. Res. 217, U.N. GAOR, 3d Sess., U.N. Doc. A/810
(1948) (hereinafter UDHR) was adopted by the UN General Assembly at its Third Session on 10
December 1948 as Resolution 217 in Paris, France. It was intended to put in motion legal and cultural
forces making it clear that the world community would no longer tolerate the atrocities that occurred in
preceding decades and especially in the context of the holocaust. See Adams J ‘From statutory right to
human right: The evolution and current status of collective bargaining’ (2008) Just Labour: A Canadian
Journal of Work and Society 49.

471 The International Covenant on Civil and Political Rights (ICCPR) is a multilateral treaty adopted by
the UN General Assembly with Resolution 2200A (XXI) on 19 December 1966, and entered in force on
23 March 1976.

472 The International Covenant on Economic, Social and Cultural Rights (ICESCR) is a multilateral treaty
adopted by the UN General Assembly on 16 December 1966, and entered in force on 3 January 1976.
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The UN Charter contains various general commitments to human rights but does not
define their contents. The preamble of the Charter refers to the determination to
‘promote social progress and better standards of life in larger freedom’. Article 1 of the
UN Charter declares that one of the purposes of the UN is to ‘achieve international
cooperation in solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect for human rights
and for fundamental freedoms for all without distinction as to race, sex, language, or

religion’.473

The UDHR is generally regarded as the foundation of international human rights
law.#"* It is a common standard of achievements for all peoples and all nations. The
UDHR sets out the fundamental human rights to be universally protected. Similar to
the General Assembly Resolutions, Declarations adopted by the UN General
Assembly are not formally binding on member states, but have considerable authority,
because they are developed by international law experts, negotiated at length by all

states and are often adopted by consensus of all members of the UN.

Most UN Declarations are perceived as codifications of general international law.
Some Declarations are considered, in whole or in part, to be CIL or general principles
of international law. The UDHR is not binding per se but its broad international
acceptance by states over the years has given its principles some legal status. Some
international law scholars perceive that the UDHR has attained the status of CIL.4"®
Others acknowledge that some parts of the UDHR have the status of CIL, such as the
UDHR’s articles on the right to life*’® which prohibits genocide and mass killings, and
the prohibitions against slavery,*”” torture,*’® prolonged arbitrary imprisonment,*’° and

473 Article 1 of the UN Charter.

474 See Petersmann E ‘Time for a United Nations “global compact” for integrating human rights into the
law of worldwide organisations: Lessons from European integration’ (2002) European Journal of
International Law 621.

475 See Hannum H ‘The status of the Universal Declaration of Human Rights in national and international
law’ (1995) 96 Georgia Journal of International and Comparative Law 287-397. See also ICJ Legal
consequences for states of the continued presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) para 76, underlining that
‘the affirmations of the Declaration ... can bind States on the basis of custom ... because they
constituted a codification of customary law ... or because they have acquired the force of custom
through a general practice accepted as law’.

478 Article 3 of the UDHR.

477 Article 4 of the UDHR.

478 Article 5 of the UDHR.

479 Articles 9, 10, 11 of the UDHR.
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systematic racial discrimination.*®® The UDHR was by nature and content too brief
and, consequently, the international community had to adopt additional broad and
binding international instruments to give detail to its contents so as to make it
influential. The result was the adoption of the two human rights covenants: the ICCPR
and ICESCR. Warikandwa supports that the substantive rights in the UDHR were
codified and vested with a monitoring mechanism in the ICCPR and the ICESCR,
instruments which give essence to the human rights provisions in the UN Charter.48?
Eventually, the UDHR and the two covenants became the International Bill of
Rights.*82

The ICCPR commits its parties to respect the civil and political rights of individuals,
including inter alia, the right to life, freedom of religion, freedom of speech, freedom of
assembly, electoral rights and rights to due process and a fair trial. The ICESCR is a
multilateral treaty adopted by the UN General Assembly and binds states that have
ratified the treaty. It commits its parties to work toward the granting of economic, social,
and cultural rights to the non-self-governing and trust territories and individuals,
including inter alia labour rights and the right to health, the right to education, and the
right to an adequate standard of living. The Committee on Economic, Social and
Cultural Rights (CESCR) encourages states parties to ‘prevent third parties from
violating the right (protected under the International Covenant on Economic, Social
and Cultural Rights) ... if they are able to influence these third parties by way of legal
or political means, in accordance with the Charter of the United Nations and applicable
international law’.#83 This, in essence, denotes the international law obligation of states
to protect human rights within their jurisdictions when dealing with third parties,
including when signing investment treaties by other state parties. That is, states should
ensure they do not derogate from or curtail their right to protect human rights when

signing investment treaties or contracts.

480 Article 2 of the UDHR.

481 Warikandwa (2012) 115. See also Tomuschat C Human rights. Between idealism and realism (2003)
31

482 The International Bill of Human Rights is an informal name given to one UN General Assembly
Resolution (UDHR) and two international treaties (ICCPR and ICESCR) established by the UN. For a
discussion, see Howard RE & Donnelly J (eds) International handbook of human rights (1987) 9.

483 CESCR ‘General Comment No. 14 (2000), the right to the highest attainable standard of health (Art.
12 of the ICESCR)’ E/C.12/2000/4 para 39; CESCR ‘General Comment No. 15 (2002), the right to water
(Arts. 11 and 12 of the ICESCR)’ E/C.12/2002/11 para 31.
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The above outlined UN human rights treaties coupled with the principles concerning
fundamental rights in the ILO core conventions (discussed below) as set out in the
Declaration on Fundamental Principles and Rights at Work*#* also constitute the
benchmarks against which the right to regulate in 1IAs can be justified. Equally
important, the state’s duty to respect, protect and fulfil human rights has been widely
recognised in regional human rights treaties such as the African Charter of Human
and People’s Rights (ACHPR),*8> the American Convention for Human Rights
(ACHR)*8 and the European Convention of Human Rights (ECHR).4®”

While the ACHR and the ECHR will be used as illustrations and/or best practices, this
chapter will place special attention and focus will be placed on ACHPR. This is
because the ACHPR is the primary and peremptory instrument on human rights norms
and standards on the African continent. The ACHPR has opened African countries to
supranational accountability with respect to human rights obligations. It sets standards
and establishes the groundwork for the promotion and protection of human rights in
Africa and has formed the basis for individuals to claim rights in an international forum.
The ACHPR has been supplemented by various human rights instruments adopted by
the African Union (AU)*® pursuant to Article 66 of the Charter.*®® The normative

484 The Declaration on Fundamental Principles and Rights at Work was adopted by ILO in 1998.The
Declaration member states to respect and promote principles and rights in four categories: freedom of
association and the effective recognition of the right to collective bargaining, the elimination of forced
or compulsory labour, the abolition of child labour and the elimination of discrimination in respect of
employment and occupation.

485 The African Charter on Human and Peoples' Rights (also known as the Banjul Charter) was adopted
by African states members of the Organisation of African Unity (which was replaced by the AU in 2002)
on 01 June 1981 and entered into force on 21 October 1986. It is an international human rights
instrument that is intended to promote and protect human rights and basic freedoms in the African
continent.

486 The American Convention on Human Rights was adopted in San José, Costa Rica, on 22 November
1969. It serves as one of two principal instruments within the American states that outline states’ human
rights obligations.

487 The European Convention on Human Rights was adopted in 1950 and into force on 3 September
1953. It is an international treaty to protect human rights and fundamental freedoms in Europe.

488 These instruments include the: African Charter on the Rights and Welfare of the Child, 1990; Protocol
on the African Human and Peoples’ Rights Court, 1998; Protocol to the African Charter on the Rights
of Women in Africa, 2003; Protocol on the Pan-African Parliament 2001, Protocol on the Peace and
Security Council, 2002; Statute of the Economic, Social and Cultural Council, 2004; Convention on the
Prevention and Combating of Terrorism, 1999; Convention on the Conservation of Nature and Natural
Resources, 2003; Convention on the Prevention and Combating Corruption, 2003; African Charter on
Democracy, Elections and Governance, 2007; and the Convention for the Protection and Assistance of
Internally Displaced Persons, 2009. The AU and the African Commission on Human and Peoples’
Rights have also adopted various declarations and resolutions relevant to the understanding and
advancement of the African Charter provisions. For more information on these instruments, see Heyns
C & Killander M (eds) Compendium of key human rights documents of the African Union (2010).

489 Article 66 of the ACHPR allows state parties to adopt protocols or agreements where necessary to
supplement the provisions of the Charter.
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impact of the ACHPR has been significant. The ACHPR has been ratified by and is
legally binding to all African countries.*®® Human rights obligations for African countries
have also been enshrined in sub-regional treaties** as well as national constitutions.
These constitute the human rights normative framework on the African continent and

shall be referred to in illustration and advancement of this Chapter’s argument.

In late 2010, AU Commission on Human and Peoples’ Rights adopted the Principles
and Guidelines on the Implementation of Economic, Social and Cultural Rights in the
African Charter on Human and Peoples’ Rights.*°?> These Principles emphasise that
African states are under a general obligation in respect of all the economic, social and
cultural rights enshrined in the ACHPR to ensure that all the elements of the rights are
guaranteed.*®® The Principles further reiterate the obligation imposed by the ACHPR
upon African states to ‘respect, protect, promote and fulfil’ the rights and defines these

obligations as follows:
Obligation to respect

The obligation to respect requires that state parties refrain from interfering directly or
indirectly with the enjoyment of economic, social and cultural rights. This entails
respecting the freedom of individuals and peoples to use all of the resources at their

disposal to meet their economic, social and cultural needs and obligations.

The obligation to respect also requires states to take positive-measures to ensure that
all branches of government (legislative, executive and judicial) at all levels (national,
regional and local), as well as all organs of state, do not violate economic, social and

cultural rights.
Obligation to protect

The obligation to protect requires the state to take positive measures to ensure that

non-state actors such as multinational corporations, local companies, private persons,

490 Except for South Sudan. See African Commission on Human and Peoples’ Rights ‘Ratification table:
African Charter on Human and Peoples’ Rights’ available at
http://www.achpr.org/instruments/achpr/ratification/ (accessed 20 January 2018).

491 See, for example, the treaties establishing the African Regional Economic Communities: SADC
Treaty; EAC Treaty; AMU Treaty; COMESA Treaty; ECCAS Treaty; ECOWAS Treaty; ECCAS Treaty;
and CEN-SAD Treaty.

492 African Commission on Human and Peoples’ Rights Principles and Guidelines on the
Implementation of Economic, Social and Cultural Rights in the African Charter on Human and Peoples’
Rights, 2010.

493 African Commission on Human and Peoples’ Rights Principles and Guidelines on the
Implementation of Economic, Social and Cultural Rights in the African Charter on Human and Peoples’
Rights 10.
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and armed groups do not violate economic, social and cultural rights. This includes
regulating and monitoring the commercial and other activities of non-state actors that
affect people’s access to and equal enjoyment of economic, social and cultural rights
and ensuring the effective implementation of relevant legislation and programmes and

to provide remedies for such violations.

Obligation to promote

The duty to promote economic, social and cultural rights requires states to adopt
measures to enhance people’s awareness of their rights, and to provide accessible
information relating to the programmes and institutions adopted to realise them. In this
regard, the African Charter explicitly places an obligation on state parties “to promote
and ensure through teaching, education and publication, the respect of the rights and
freedoms contained in the present Charter and to see to it that these freedoms and

rights as well as corresponding obligations and duties are understood.

It also includes an obligation to promote the values and objectives of economic, social
and cultural rights in administrative and judicial decision-making. The training of the
judiciary and administrative officials should expressly include economic, social and

cultural rights.
Obligation to fulfil

The duty to fulfil economic, social and cultural rights requires state parties to take
positive steps to advance the realisation of the rights. Such measures should be
comprehensive, co-ordinated, transparent, and contain clear goals, indicators and
benchmarks for measuring progress. This obligation is, “a positive expectation on the
part of the state to move its machinery towards the actual realisation of the rights.” The
state should continually aim at improving both the range of individuals, communities,
groups and peoples who have access to the relevant rights as well as the quality of

enjoyment.

The duty to fulfil includes the adoption of measures that enable and assist individuals
and communities to gain access to these rights on their own. In cases where individual
and communities are unable to gain access to these rights by the means at their

disposal, the obligation will be, “to take measures necessary to ensure that each
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person within its jurisdiction may obtain basic economic, social and cultural rights

satisfaction.494

The outlined standards above provide a useful understanding of the nature of the
negative and positive duties imposed by the ACHPR on African states to ‘to respect,
protect, promote and fulfil’ these economic, social and cultural rights. Furthermore,
African states ‘have an obligation to ensure the satisfaction of, at the very least, the
minimum essential levels of each of the economic, social and cultural rights contained
in the African Charter. The minimum core obligation is the obligation of the state to
ensure that no significant number of individuals is deprived of the essential elements

of a particular right’.4%

Noteworthy, this part of the study does not intend to provide a comprehensive analysis
of the human rights system in Africa. Instead, it seeks to provide a human rights
framework on how African countries’ responsibility on the promotion and protection of
human rights can be used as an authority or justification to safeguard the right to
regulate in their international investment legal framework. On this basis, particular
attention is therefore paid to peremptory human rights norms or principles that are
implicit in the state’s duty to protect human rights vis-a-vis investment treaties
including mainly socio-economic rights such as environment, public health and safety,

labour and development, to. mention but a few.
3.3.1 Environmental and public health issues

In recent years, exponents of environmental justice have extended the principle of
basic human rights into the sphere of the environment.*%¢ Under international human
right law, states have the right and the duty to enact regulations and to take measures

to protect society and the environment from harm by private actors. The Permanent

494 African Commission on Human and Peoples’ Rights Principles and Guidelines on the
Implementation of Economic, Social and Cultural Rights in the African Charter on Human and Peoples’
Rights 11-2.

4% African Commission on Human and Peoples’ Rights Principles and Guidelines on the
Implementation of Economic, Social and Cultural Rights in the African Charter on Human and Peoples’
Rights 13.

4% See Taylor DA ‘Is environmental health a basic human right? Environmental health perspectives’
(2004) 112 Environmental Health Perspectives 1006-9.
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Court of Arbitration asserted that, in Arbitration Regarding the Iron Rhine (‘lizeren
Rijn’) Railway (Belgium v Netherlands):*%7

Environmental law and the law on development stand not as alternatives but as
mutually reinforcing, integral concepts, which require that where development may
cause significant harm to the environment there is a duty to prevent, or at least
mitigate, such harm ... This duty ... has now become a principle of general international
law. This principle applies not only in autonomous activities but also in activities

undertaken in implementation of specific treaties between the parties.*%

The environmental regulation is fundamentally linked to the protection of public
health.**® For instance, section 24 of the Constitution of South Africa provides that
everyone has a right to an environment that is not harmful to their health and well-
being; and to have the environment protected for the benefit of present and future
generations, through reasonable legislative and other measures that prevent pollution
and ecological degradation; promote conservation; and secure ecologically
sustainable development and use of natural resources while promoting justifiable

economic and social development.

Additionally, environmental rights cover a plethora of other human rights. It is
imperative to assert that human rights cannot be tenable in a degraded or polluted
environment. For example, the right to life is threatened in an environment with soil
degradation and deforestation and exposures to toxic chemicals, hazardous wastes
and contaminated drinking water.®% According to Toepfer, ‘environmental conditions
clearly help to determine the extent to which people enjoy their basic rights to life,

health, adequate food and housing, and traditional livelihood and culture. It is time to

497 Arbitration Regarding the Iron Rhine (‘lizeren Rijn’) Railway (Belgium v Netherlands), Permanent
Court of Arbitration — Award of the Arbitral Tribunal (24 May 2005) (hereinafter Belgium v Netherlands).
498 Belgium v Netherlands para 56.

4% The linkage between health and environmental protection were apparent at least from the first
international conference on the human environment, held in Stockholm in 1972, which led to the
adoption of the Stockholm Declaration of the United Nations Conference on the Human Environment,
16 June, U.N. Doc.A/. CONF.48/14/Rev.1 (1973). Principle 1 of the Declaration established a
foundation for linking human rights, health, and environmental protection, declaring that a ‘man has the
fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality
that permits a life of dignity and well-being’. See generally Olawuyi D ‘The right to a clean environment
under international law: Defining the scope and content of an emerging right’ A paper presented at the
4th International Conference of the Canadians Lawyers on International Human Rights, on the 19t
February 2008 at the Faculty of Law, University of Ottawa, Canada.

500 See generally Shelton D ‘Human rights, health & environmental protection: Linkages in law &
practice’ (2002) A Background Paper for the World Health Organisation, Health and Human Rights
Working Paper Series No 1 6-24.
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recognise that those who pollute or destroy the natural environment are not just

committing a crime against nature, but are violating human rights as well’.>*

Protections from the adverse impact of environmental harm are commonly endorsed
in international human rights treaties, which places an obligation on states to ensure
that the right to a clean and healthy environment is fulfilled. For instance, the ICESCR
guarantees the right to safe and healthy working conditions,>%? and the right of children
and young persons to be free from work harmful to their health.5°® Article 12 of the
ICESCR expressly calls on state parties to take steps for ‘the improvement of all
aspects of environmental and industrial hygiene’ and ‘the prevention, treatment and

control of epidemic, endemic, occupational, and other diseases’.

The Convention on the Rights of the Child (CRC)>%4 also provides for environmental
protection in respect to the child’s right to health. Article 24 (2) (c) of the CRC enjoins
states to take appropriate measures to combat disease and malnutrition ‘through the
provision of adequate nutritious foods and clean drinking water, taking into
consideration the dangers and risks of environmental pollution’. The ILO Convention
No. 169 Concerning Indigenous and Tribal Peoples in Independent Countries®%®
contains numerous references to the lands, resources, and environment of indigenous
peoples. Part Il of the ILO Convention No. 169 addresses land issues, including the
rights of the peoples concerned to the natural resources pertaining to their lands.
Further, governments are to ensure adequate health services are available or provide
resources to indigenous groups ‘so that they may enjoy the highest attainable standard
of physical and mental health’. In the similar vein, the Rio Declaration on Environment

and Development®% affirms that:

Human beings are at the centre of concerns for sustainable development. They are

entitled to a healthy and productive life in harmony with nature.

501 See Statement by Klaus Toepfer, Executive Director of the UN Environmental Programme (2002)
as cited in Beder S Environmental principles and policies: An interdisciplinary introduction (2007) 95.
502 Article 7 (b) of the ICESCR.

503 Article 10 (3) of the ICESCR.

504 The Convention on the Rights of the Child was adopted by the UN on 20 November 1989 and entered
into force on 2 September 1990. It sets out the civil, political, economic, social, health and cultural rights
of children.

505 See Arts. 2, 6, 7, 15 of the ILO Convention No. 169 Concerning Indigenous and Tribal Peoples in
Independent Countries, 1989.

506 The Rio Declaration on Environment and Development was adopted in 1992 by the UN at the
Conference on Environment and Development.
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States have, in accordance with the Charter of the United Nations and the principles
of international law, the sovereign right to exploit their own resources pursuant to their
own environmental and developmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the environment of

other states or of areas beyond the limits of national jurisdiction.5%”

The protection of the environment is also included in regional human rights treaties.
For example, Article 24 of the ACHPR prescribes that ‘all peoples shall have the right
to a general satisfactory environment favourable to their development’. Similarly, the
Investment Agreement for the Common Market for Eastern and Southern Africa
(COMESA) Common Investment Area®® recognises the environmental protection as
a CIL principle and consistent with the right of host states to regulate. Annex 2 of the
COMESA Common Investment Agreement provides that, in line with the right of states
to regulate and the CIL principles on police powers, bona fide regulatory measures
taken by a member state that are designed and applied to protect or enhance
legitimate public welfare objectives, such as public health, safety and the environment,
shall not constitute an indirect expropriation.

Outside Africa, the protection of environment is guaranteed in many human rights
treaties including the Additional Protocol to the ACHR in the area of Economic, Social
and Cultural Rights®% Article 11 of the Additional Protocol to the ACHR in the area of
Economic, Social and Cultural Rights proclaims that ‘everyone shall have the right to
live in a healthy environment and to have access to basic public services. The States
parties shall promote the protection, preservation and improvement of the

environment’.510

In light of this discussion and the human rights law in general, one would argue that
states have an obligation to protect the environment and public health. This would
mean that states should ensure that foreign investors and investments respect and
protect the environment. This would require adoption and enforcement of laws that will
enable foreign investors and investments to respect and protect, and laws that allow
states to prosecute foreign investors should they violate this obligation. It is

507 Principles 1 and 2 of the Rio Declaration on Environment and Development.

508 The COMESA Common Investment Area Agreement was adopted in 2007 but is not yet in force.
509 The Additional Protocol to the American Convention on Human Rights in the area of Economic,
Social and Cultural Rights OQA T.S. 69, 1988.

510 Article 11 (1) and (2) of the Additional Protocol to the American Convention on Human Rights in the
area of Economic, Social and Cultural Rights.
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recommended that this obligation would be strengthened if it is couched in investment
right and could go a long way in safeguarding the state’s right to regulate. The North
American Free Trade Agreement (NAFTA)>!! provides a good example in this regard.
Article 1114 (1) of NAFTA asserts that ‘nothing in this chapter shall be construed to
prevent a Party from adopting, maintaining, or enforcing any measures otherwise
inconsistent with this chapter that it considers appropriate to ensure that investment
activity in its territory is undertaken in a manner sensitive to environmental
concerns’.>*? Article 1114 (2) of the NAFTA goes even further, verging on the
imposition of a duty: ‘a party should not waive or otherwise derogate from, such
measures as an encouragement for the establishment, acquisition, expansion or
retention in its territory of an investment of an investor’. This is a confirmation of the
authoritative powers of a participant state to put in place necessary measures to

safeguard the environment.
3.3.2 Labour rights

Fundamental principles of labour rights and human rights are set out in the ILO
Constitution of 1919 and in the ILO Declaration of Philadelphia of 1944.513 The ILO
International Labour Conference of 1998 affirmed that all member states have the duty
‘to respect, to promote and to realise, in good faith the fundamental rights which are
the subject of those advanced in fundamental ILO Conventions’.>* African countries

have ratified and are legally bound by the ILO Conventions®® covering labour

511 NAFTA is a treaty between Canada, Mexico and the US which was signed on 17 December 1992
and entered into force on 1 January 1994. NAFTA was recently amended by the Agreement between
United States, Canada and Mexico, 2018 (hereinafter USMCA). The USMCA is not yet in force.

512 The same provision has been retained in the USMCA with a few changes to the language. In
particular, Article 14 (16) of Chapter 14 of the USMCA stipulates that ‘nothing in this Chapter shall be
construed to prevent a Party from adopting, maintaining, or enforcing any measure otherwise consistent
with this Chapter that it considers appropriate to ensure that investment activity in its territory is
undertaken in a manner sensitive to environmental, health, safety, or other regulatory objectives’.

513 See ILO ‘Protecting labour rights as human rights: Present and future of international supervision’
Politakis GP (ed) International Labour Office Geneva: International Labour Organisation (2006) 4.

514 See Article 2 of the Declaration of Philadelphia. Such rights include the freedom of association and
the effective recognition of the right to collective bargaining.

515 See ILO ‘Labour standards in Africa’ available at https://www.ilo.org/addisababa/areas-of-
work/labour-standards/lang--en/index.htm (accessed 22 August 2017). In the ILO Declaration on
Fundamental Principles and Rights at Work, 1998, African countries (with other ILO member states)
agreed to respect, promote and realise core labour standards. These consist of five universally agreed
standards which are spelt out in ILO Conventions including the elimination of discrimination in respect
of employment and occupation enshrined in the ILO Equal Remuneration Convention 100, 1951 and
the ILO Discrimination (Employment and Occupation) Convention 111, 1958; the effective abolition of
child labour embedded in the ILO Minimum Age Convention 138, 1930 and ILO Prohibition and
Immediate Action for the Elimination of the Worst Forms of Child Labour Convention 183, 1999; the
elimination of all forms of forced and compulsory labour entrenched in the ILO Forced Labour
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standards including freedom of association and collective bargaining,®¢ forced
labour,%*” non-discrimination,>*® and minimum age.>!° These labour rights have been
widely accepted as core human rights, and ought to be respected and protected.>?° In
this context, it is safe to argue that, in the creation and operation of FDI enterprises, a
host state must exercise its sovereign authority in securing the labour rights of its
domestic workforce. Article 15 of the ACPHR recognised everyone’s ‘right to work
under equitable and satisfactory conditions’. With regards to the right to work every
African ‘state has the obligation to facilitate employment through the creation of an
environment conducive to the full employment of individuals within society under
conditions that ensure the realisation of the dignity of the individual. The right to work

includes the right to freely and voluntarily choose what work to accept’.5%!

However, as investment flows have risen in prominence, concerns about labour rights
have been at stake. Much of the contention surrounding the debate about FDI and
labour rights has been either on the impact of FDI on labour conditions in the host
states®?? or the impact of the race-to-the-bottom of labour standards on FDI flows.5%3
Multinational corporations have been seeking to invest in countries with weak or lower
labour standards.>?* A race-to-the-hottom as anticipated may restrict labour rights in
order to enhance a country’s comparative advantage in providing a pool of low-cost
labour to attract FDI. This is illustrated in the case of Ramatex Company, which

relocated from South Africa to Namibia in the early 2000s.52° Ramatex contracted with

Convention 29, 1930 and the ILO Abolition of Forced Labour Convention 105, 1957; and freedom of
association and the effective recognition of the right to collective bargaining enshrined in the ILO
Freedom of Association and Protection of the Right to Organise Convention 87, 1948; and ILO Right to
Organise and Collective Bargaining Convention 98, 1949.

516 |LO Conventions 87 and 98.

517 |LO Conventions 29 and 105.

518 |LO Conventions 100 and 111.

519 1LO Conventions 138.

520 Warikandwa (2012) 83.

521 African Commission on Human and Peoples’ Rights Principles and Guidelines on the
Implementation of Economic, Social and Cultural Rights in the African Charter on Human and Peoples’
Rights 21.

522 See generally Mosley L Labour right and multinational production (2011).

523 See Blanton RG & Blanton SL ‘Labour rights and foreign direct investment: Is there a race to the
bottom?’ (2012) 38 International Interactions: Empirical and Theoretical Research in International
Relations 267-94.

524 Chidede T ‘Decolonising “investment regimes” for development purposes in the contemporary Africa’
Warikandwa TV, Nhemachena A; Mpofu N & Chitimira H Grid-locked African economic sovereignty:
Decolonising the neo-imperial socio-economic and legal force-fields in the 21st century (2019) 399.
525 See Jauch H “Africa’s clothing and textile industry: The case of Ramatex in Namibia” in Jauch H &
Traub-Merz R (eds) The future of the textile and clothing industry in Sub-Saharan Africa (2006) 219-25
(hereinafter Jauch (2006)).
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the Namibian government which was bidding against South Africa and Madagascar
for the same project. Namibia won the bid through offering even greater concessions
seemingly above those granted to other Export Processing Zone companies and that
employees in Namibia were paid less than employees in Ramatex factories in South

Africa.526

It is for this reason that governments should ensure that, when negotiating or
designing investment treaties, they do not curtail or derogate from the protection of
labour rights espoused in human rights law. For example, states could include
provisions prohibiting states from relaxing their labour standards or obligations in an
attempt to woo FDI, and provisions that impose obligations on investors to respect
labour rights. The Pan-African Investment Code (PAIC),%?” for example, prescribes
that:

Member states shall not encourage investment by relaxing domestic labour legislation.
Accordingly, each member state shall ensure that it does not waive or derogate from
such legislation as an encouragement for the establishment, maintenance or

expansion of an investment in its territory

Investors shall comply with international conventions and existing labour policies and,
in particular, not use child labour and shall support efforts for.the elimination of all sort

of child labour, including forced or compulsory labour within member states.>28

The first part of the above provisions forbids a race-to-the-bottom in domestic labour
standards. Article 36 (1) of the PAIC further allows states ‘to develop national policies
to guide investors in developing human capacity of the labour force. Such policies may
include incentives to encourage employers to invest in training, capacity building and
knowledge transfer’. Labour rights or provisions are critical in guarantying the right to
regulate labour rights under the international investment law. Host states will not be
‘hesitant to implement measures in the pursuit of social policy objectives, such as the
improvement of labour standards, out of fear that by doing so it might violate the

standards of treatment prescribed by an investment agreement’.5?° Further, the

526 See Jauch (2006) 219-25.

527 pan-African Investment Code, 2016 (hereinafter PAIC).

528 Article 34 of PAIC.

529 Zandvliet R ‘Linking investment law and labour standards’ (2013) available at
https://leidenlawblog.nl/articles/linking-investment-law-and-labour-standards (accessed 15 June 2017).
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alignment of investment law and labour rights offers host governments an opportunity
to protect and enforce labour rights through the international investment law.

3.3.3 Right to development

The right to development has long been recognised in international law.%3° The first
legal acknowledgement of the right to development was recorded in 1981 under the
ACHPR. Article 22 of the ACHPR stipulates that ‘all peoples shall have the right to
their economic, social and cultural development with due regard to their freedom and
identity and in the equal enjoyment of the common heritage of mankind. States shall
have the duty, individually or collectively, to ensure the exercise of the right to
development’.53! The right to development was later integrated in the international
human rights practice through the Declaration on the Right to Development,>3? the
Vienna Declaration and Programme of Action,>** the Millennium Declaration>3* and
the Durban Declaration and Programme of Action.>3® The right to development was
eventually enshrined in various human rights legal instruments of the AU including,
inter alia, the African Youth Charter,%% the Protocol to the ACHPR on the Rights of
Women in Africa,>®’ the African Charter on the Rights and Welfare of the Child.>® In
addition, many African countries have encompassed the right to development as a

fundamental and legally enforceable right in their constitutions.>3°

530 |t must be noted that there is no single and universal definition of the right to regulate.

531 Article 22 (1) and (2) of the ACHPR.

532 Declaration on the Right to Development, G.A. Res. 41/128, U.N. Doc. A/RES/41/128, 1986.

533 See paragraph 10 of the Vienna Declaration and Programme of Action, adopted by consensus at
the World Conference on Human Rights on 25 June 1993 in Vienna, Austria.

534 See para 11 of the Millennium Declaration, UN General Assembly Resolution 55/2 adopted on 8
September 2000.

535 See paragraphs 19 and 78 of the Durban Declaration and Programme of Action, 2001. The
Declaration was adopted by consensus at the 2001 World Conference against Racism in Durban, South
Africa. It is a comprehensive, action-oriented document that proposes concrete measures to combat
racism, racial discrimination, xenophobia and related intolerance. It is holistic in its vision, addresses a
wide range of issues, and contains far-reaching recommendations and practical measures; and
embodies the firm commitment of the international community to tackle racism, racial discrimination,
xenophobia and related intolerance at the national, regional and international level.

536 Article 10 of the African Youth Charter, 2006.

537 Article 19 of the Protocol to the ACHPR on the Rights of Women in Africa.

538 Article 5 of the African Charter on the Rights and Welfare of the Child.

539 See, for example, see the constitutions Angola (Art. 200), Benin (Art. 9); Burkina Faso (Art. 14);
Burundi (Arts. 52 and 6); Cape Verde (Art. 1 (4)); Central African Republic (Art. 2); Chad (Art. 19);
Congo (Art. 8); DRC (Arts. 16 and 58); Gabon (Art. 1); Ghana (Art. 37(2)(a)); Cameroon (preamble);
Ethiopia (s 43); Malawi (section 30); and Uganda (s 8 (a) 1).
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The Declaration on the Right to Development constitutes a comprehensive and firm
statement for the promotion and protection of right to development at the international
level.>4° It makes a vital contribution in this area with duties of international cooperation
informing the logic and shaping the structure of the right to development. Article 1 (1)
of the Declaration defines the right to development as ‘an inalienable human right by
virtue of which every human person and all peoples are entitled to participate in,
contribute to, and enjoy economic, social, cultural and political development, in which
all human rights and fundamental freedoms can be fully realised’. Overall, the right to
development imposes on the state the obligations to: formulate national development
policies aimed at the constant improvement of the well-being of the entire population
and of all individuals, on the basis of their active, free and meaningful participation in
development and in the fair distribution of the resultant benefits; to create, as a primary
responsibility resting on the state, favourable conditions for the realisation of the right
to development; and to undertake all necessary measures for the realisation of the

right to development at national level.>4

The right to development has an important juridical contribution to defining features of
the international economic order, with the most salient element of this right being found
in its potential challenge to existing global political and economic arrangements.>*?
Article 3 (1) of the Declaration on the Right to Development proclaims that states have
the primary responsibility for the creation of national and international conditions
favourable to the realisation of the right to development. Article 3 (3) of the Declaration
refers to the duty of all states to cooperate with each other in ensuring development

and eliminating obstacles to development. Further, Article 4 (1) which refers to the

540 See Ozden M ‘The right to development: Current state of the debates held at the U.N. on the
implementation of the historic Declaration adopted in this regard by the General Assembly of the United
Nations on 4 December 1986’ (2007) available at https://www.cetim.ch/wp-content/uploads/Right-to-
development.pdf (accessed 17 January 2017) 2, underscoring that the ‘Declaration on the Right to
Development constitutes an international instrument of primary importance, for it asserts the right to
development as a human right in all its dimensions and unequivocally clarifies the principles that should
regulate international relations, all in a spirit of equality and mutual re-spect tending toward its full
realisation. It emphasizes collective rights, the right of peoples to choose their own development model,
and insists on inter-national cooperation among countries, a cooperation which is not reduced to simple
international aid, even though such aid may be deemed “essential”’ .... In this regard, it constitutes,
overall and along with the corpus of human rights instruments, a further instrument for peoples in the
struggle against neo-liberalism’.

541 See generally Declaration on the Right to Development. See also Chowdhury SR & De Waart
‘Significance of the right to development: An introductory’ in Chowdhury SR, Denters EMG & De Waart
PJIM (eds) The right to development in international law (1992) 13-16.

542 Warikandwa (2012) 10.
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duty of all states to take steps individually and collectively to formulate international
development policies in order to facilitate the full realisation of the right to
development. Article 4 (2) explicitly accepts that effective international cooperation is
essential ‘as a complement to the efforts of developing countries (and) in providing
these countries with appropriate means and facilities to foster their comprehensive
development’. The right to development demands international cooperation under law
for the creation of a structural environment favourable to the realisation of basic human

rights for everyone.>*3

In the ground-breaking case of Centre for Minority Rights Development (Kenya) and
Minority Rights Group International on behalf of Endorois Welfare Council v Kenya,>4
the African Commission on Human and Peoples’ Rights elaborated the right to
development as contained in Article 22 of the ACHPR. In this case, the complainants
then alleged that their right to development has been violated as a result of the
respondent’s creation of a game reserve and failing to adequately involve the Endorois
in the development process.>*®> The African Commission on Human and Peoples’
Rights declared that ‘the right to regulate is both constitutive and instrument, or useful

as both a means and an end’.>46

The right to development is made of economic, social and cultural rights as well as
freedoms (civil and political rights). Article 22 (2) of the ACHPR, read with Article 3 (3)
of the Declaration on the Right to Development and other ancillary human rights
treaties, imposes an obligation on African states to ensure the exercise and realisation
of the right to development by citizens.>*’ This right to development is well embedded
in the African human rights system including national laws and emerged as an
obligation for states which could be used to entrench the right to regulate in the

international legal framework for foreign investment. States should ensure that that

543 Salomon ME Global responsibility for human rights: World poverty and the development of
international law (2007) 17.

544 Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf
of Endrois Welfare Council v Kenya (2009) AHRLR 75 (ACHPR 2009) (hereinafter Endrois v Kenya).
See also Democratic Republic of the Congo v Burundi, Rwanda and Uganda (2004) AHRLR 19
(ACHPR 2003) para 95; Bakweri Land Claims Committee v Cameroon, Communication No 260/2002,
AHRLR (2004) para 43; and Sudan Human Rights Organisation and Another v Sudan (2009) AHRLR
153 (ACHPR 2009) para 224.

545 Endrois v Kenya para 269.

546 Endrois v Kenya para 269.

547 See the recommendations of the African Commission on Human and Peoples’ Rights in Endrois v
Kenya.
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their international investment law do not undermine but advance their right to regulate.
The preservation of the right to regulate in the international investment legal framework

is an ingredient for this.

The right to development is an important legal tool in assessing the levels of
recognising development objectives in IIAs of Africa. It is a critical legal mechanism
to cement the protection and advancement of the human right to development in
international investment law. State obligations under international human rights law
could also offer legal foundation for accommodating public interests and development
considerations in investment treaties. Therefore, if the right to regulate and
development are guaranteed under international human rights law it would be correct
to conclude that IIAs should include them in order to enable host states to meet their
national development objectives. Granting governments freedom to exercise their
human right to development under the purview of international investment law is
important for two reasons. First, it provides an opportunity for host governments to
pursue their national development objectives amid the regulation of foreign
investment. Secondly, it strengthens the sustainable development dimension of

international investment law.>48
3.3.4 Sustainable development

Legal issues concerning sustainable development law are understood as an
intersection between three areas of international law, namely, international
environmental law, international economic law and international human rights law.%4°
In this part of the study, sustainable development is explored in relation to human
rights. This part intends to demonstrate that sustainable development has emerged as
an internationally recognised basic human right which ‘requires a paradigm shift from
the ruling economic-based paradigm where economic concerns trump environmental
and social concerns’.>° Under international law, the role of sustainable development
has to facilitate this public policy purpose. This notion has to be kept in mind when

negotiating in investment treaties.

548 See Mann H ‘Reconceptualising international investment law: Its role in sustainable development’
(2013) 17 Lewis & Clark Law Review 521-44. This is further discussed in parts 3.3.4 and 4.2.1.

549 Tladi D Sustainable development in international law: An analysis of key enviro-economic
instruments (2007) 66 (hereinafter Tladi (2007).

550 Tladi (2007) 94.
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Sustainable development has been defined in many ways, but the most frequently
quoted definition is from the Brundtland Report which avers that ‘sustainable
development is development that meets the needs of the present without
compromising the ability of future generations to meet their own needs’.%%!
Sustainability is the foundation for today’s leading global framework for international
cooperation — the 2030 Agenda for Sustainable Development and its Sustainable
Development Goals (SDGs).%>? The SDGs are designed to be universal and integrate
the social, environmental and economic pillars of development to transform the
functioning of societies and economies for a more sustainable future; they call for

quality investment to support this transformation.553

The principle of sustainable development is widely hailed as a principle of international
law or CIL;>>* and is contained in several international treaties.>>> The contemporary
liberalism jurisprudence recognises sustainable development as encompassing not
only economic, but also social and environmental aspects.>>® Under international law,
sustainable development is perceived to be an unison of international economic law,

international human rights law and international environmental law.>>’ The principle of

551 Report of the World Commission on Environment and Development: Our Common Future available
at http://www.un-documents.net/our-common-future.pdf (accessed 01 January 2018).

552 SDGs are universal set of goals, targets and indicators that UN member states will be expected to
use to frame their agendas and political policies over 15 years (thus 2030). They follow and expand on
the Millennium Development Goals, which were agreed by governments in 2001 and are due to expire
at the end of 2015. See more information on SDGs at https://sustainabledevelopment.un.org/.

553 See Open Working Group ‘Proposal for Sustainable Development Goals’ (2014) available at
https://sustainabledevelopment.un.org/content/documents/1579SDGs%20Proposal.pdf (accessed 01
January 2018).

554 Tladi (2007) 65. See also Lowe V ‘Sustainable development and unsustainable arguments’ in Boyle
A & Freestone D (eds) International law and sustainable development: Past achievements and future
challenges (1999) 36.

555 For example, the UN Convention on Biological Diversity, 1992 and its Cartagena Protocol, 2000;
the UN Framework Convention on Climate Change, 1992 and its Kyoto Protocol, 1997; the UN
Convention to Combat Desertification and Drought, 1994; the NAFTA, 1994, the Straddling Fish Stocks
Agreement, 1995 of the UN Convention on the Law of the Sea, 1982; the Cotonou Partnership
Agreement between the European Union and the African Caribbean and Pacific countries, 2000; the
Marrakesh Agreement Establishing the World Trade Organisation, 1994; the International Treaty on
Plant Genetic Resources for Food and Agriculture, 2001; the Convention for Cooperation in the
Protection and Sustainable Development of the Marine and Coastal Environment of the Northeast
Pacific, 2002, and many others.

556 See Johannesburg Declaration, in Report of the World Summit on Sustainable Development, 26
August—4 September 2002, UN Doc. A/AC.257/32 at 5, 2002; ILA, New Delhi Declaration of Principles
of International Law Relating to Sustainable Development, ILA Res. 3/2002, Annex, UN Doc. A/57/329,
2002.

557 Tladi (2007) 66. See also the International Law Association New Delhi Declaration on Principles of
International Law Relating to Sustainable Development, Resolution 2003/3; Johannesburg Declaration
on Sustainable Development, 2002; United Nations Declaration on Environment and Development,
Principle 27; Adams WM Green Development: Environment and sustainability in the third world (1990)
14; Sands P ‘Environmental protection in the twenty—first century: Sustainable development and
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sustainable development is linked to the state’s permanent sovereignty over natural
resources, environmental protection and the right to development. 558 In the
Gabcikovo-Nagymaros case,>*® the ICJ defined sustainable development as the right
to development which is limited by the need to preserve the environment.>®° Tladi
asserts that the definition of the ICJ in the Gabcikovo-Nagymaros case is important

for two reasons:

First, the definition assumes the existence of a right to development. Further, while
development is posited as a right, the need to protect the environment is not awarded
the same status in this definition. Instead, the “protection of the environment” is said to
be a “sine qua non for numerous rights”. This raised a second point: whether there is
space for environmental rights in sustainable development discourse? In exploring the
relationship between sustainable development, | will consider the position of both right

to development and environmental rights.5?

In this context, it is safe to argue that states have a peremptory obligation to ensure
sustainable development in their territories. It can be argued that it is imperative for
states to ensure that IIAs and foreign investments assist in the achievement of
sustainable development in the territory of the host states. African states have
embraced SDGs objectives and principles and commitments in their international,

regional and national instruments.

At the continental level, the AU adopted several instruments to advance sustainable
development in Africa. The AU adopted the New Partnership for Africa’s Development
(NEPAD)*%2 — the pan-African strategic framework for the socio-economic
development of the continent. NEPAD is regarded as the primary mechanism to

international law’ in Revesz RL, Sands P & Stewart RB (eds) Environmental law, the economy and
sustainable development: The United States, the European Union and the international community
(2000) 369.

558 Tladi (2007) 65. See also Arts K Integrating human rights into development co-operation: The case
of the Lome Convention (2000) 40.

559 Case Concerning the Gabcikovo-Nagymaros Dam (25 September 1997) (Hungary v Slovakia) I1CJ
Rep., 37 ILM (1998) 162.

560 This reasoning was also affirmed by the Permanent Court of Arbitration in the Arbitration Regarding
the Iron Rhine ("ljzeren Rijn") Railway (Belgium v Netherlands) (May 24, 2005) para 59, where the
tribunal stated that ‘environmental law and the law on development stand not as alternatives but as
mutually reinforcing, integral concepts, which require that where development may cause significant
harm to the environment, there is a duty to prevent, or at least mitigate such harm. ... This duty, in the
opinion of the Tribunal, has now become a principle of general international law. This principle applies
not only in autonomous activities but also in activities undertaken in implementation of specific treaties
between the parties’.

561 Tladi (2007) 67.

562 New Partnership for Africa’s Development, 2002.
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coordinate the pace and impact of Africa’s development in the 215t century. Its primary
objective is to provide a new mechanism, to inter alia, eradicate poverty, place African
countries, both individually and collectively, on a path of sustainable growth and

development.

In addition, the AU adopted the Agenda 2063, a strategic framework for the socio-
economic transformation of the continent over 50 years.%* Agenda 2063 builds on and
seeks to accelerate the implementation of past and existing continental initiatives for
growth and sustainable development including NEPAD, the Lagos Plan of Action for
the Economic Development of Africa (commonly known as the Lagos Plan of
Action),”%* the Treaty Establishing the African Economic Community (commonly
known as the Abuja Treaty),>%® the Minimum Integration Programme (MIP),%¢¢ the
Programme for Infrastructural Development in Africa (PIDA),%¢” the Comprehensive
Africa Agricultural Development  Programme (CAADP),°%® regional plans and
programmes and national plans. One of the aspirations of the Agenda 2063 is to
realise a prosperous Africa based on inclusive growth and sustainable
development.5®° Regional treaties acknowledge the role of member states in ensuring
sustainable development of their citizens and nations at large. At national levels, many

563 More information about Agenda 2063 is available at https://au.int/en/agenda2063.

564 Lagos Plan of Action for the Economic Development of Africa, 1980. The Lagos Plan of Action was
an Organisation of African Unity’s (OAU) plan towards Africa's self-sufficiency. It was developed as the
continent’s blueprint through which Africa could, based on the principle of collective self-reliance,
achieve rapid economic and social development.

565 Treaty Establishing the African Economic Community, 1991. The Abuja Treaty was adopted by OAU
in 1991 with the aim to establish and promote economic, social and cultural development among others
between African states.

566 The MIP is perceived as a mechanism for the convergence of the RECs, formulated on the basis of
a number of priority areas to be implemented at regional and continental levels, by which RECs could
strengthen their cooperation and benefit from one another’s comparative advantages, best practices
and experiences in the area of integration consists of different activities which the RECs and the parties
concerned should agree to speed up and carry through in the process of regional and continental
integration. More information on the Minimum Integration Programme is available at
https://au.int/en/ea/ric/mip.

57 PIDA was developed by the African Union Commission (AUC), NEPAD Agency, African
Development Bank as a strategic continental initiative which has the buy-in of all African countries, for
mobilising infrastructure development in the continent. Its 51 cross-border infrastructure projects
comprise more than 400 actionable sub-projects across four main infrastructure sectors, namely
energy, transport, transboundary water and information, commu