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Abstract	

The	judicial	court	system	in	South	Africa	 is	overburdened,	which	results	 in	parFes	having	to	wait	
for	 long	 periods	 of	 Fme	 to	 have	 their	ma@ers	 se@led	 or	 even	 heard.	 Furthermore,	 the	 cost	 of	
liFgaFon	in	South	Africa	is	immense,	which	prevents	the	biggest	part	of	the	populaFon	from	access	
to	jusFce	in	line	with	s	34	of	the	ConsFtuFon	of	1996.	Therefore,	alternaFve	methods	of	dispute	
resoluFon	are	worth	 looking	 into.	This	paper	will	 compare	 the	mediaFon	system	of	South	Africa	
with	that	of	Germany.	This	will	allow	for	a	be@er	insight	in	regard	to	mediaFon	within	South	Africa,	
which	can	help	to	address	the	above	stated	problems.		
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Chapter	1:	Introduc'on	to	the	study	

1.1	Problem	Statement	

The	ConsFtuFon	of	the	Republic	of	South	Africa,	1996	(ConsFtuFon)	lays	the	legal	foundaFon	on	

which	the	modern	day	South	Africa	has	been	built. 	In	conferring	rights	provided	for	in	the	1

ConsFtuFon	upon	its	ciFzens,	government	also	has	the	duty	to	take	acFon	to	ensure	the	

realisaFon	of	such	rights.	This	includes	calling	upon	the	judiciary	to	enact	laws	to	protect	and	give	

effect	to	the	rights	provided	for	in	the	ConsFtuFon.	The	specific	consFtuFonal	right	that	underpins	

this	research	is	secFon	34.	SecFon	34	grants	everyone	the	right	to	have	their	‘dispute	resolved	by	

the	applicaFon	of	law	decided	in	a	fair	public	hearing	before	a	court	or,	where	appropriate,	

another	independent	and	imparFal	tribunal	or	forum.’ 	As	will	be	highlighted	below,	the	South	2

African	court	system	in	general	is	dysfuncFonal	and	over-burdened.	As	such,	there	is	a	need	to	turn	

to	alternaFve	mechanisms	to	resolve	disputes,	such	as	mediaFon.		

In	the	Access	to	JusFce	Conference	of	2011 ,	Chief	JusFce	Ngcobo	emphasised	the	importance	of	3

the	consFtuFonal	right	of	access	to	jusFce.	He	held	that	neglecFng	to	realise	this	right	would	result	

in	‘vigilanFlism,	chaos	and	lawlessness’. 	The	Chief	JusFce	also	commented	on	the	characterisFcs	4

an	ideal	judicial	system	should	possess.	These	were	fairness,	equal	opportunity,	minimal	cost,	

swikness,	as	well	as	a	need-oriented	approach	which	leads	to	effecFve	soluFons. 	It	is	against	the	5

backdrop	of	these	ideal	values	and	characterisFcs	that	the	Chief	JusFce	discussed	the	issues	faced	

by,	or	shortcomings	in,	the	South	African	judicial	system. 			6

The	reference	to	judicial	system	includes	the	various	courts	within	the	different	areas	of	law,	

including	both	civil	and	criminal.	These	issues	include	inadequate	personnel	both	in	numbers	and	

in	training,	liFgaFon	generally	being	a	lengthy	process,	the	cost	involved	in	liFgaFon,	and	lastly,	the	

failure	of	the	jusFce	system	to	be	responsive,	understandable	and	fair	towards	all	parFes	involved. 	7

The	research	therefore	proceeds	from	the	hypothesis	that	the	South	African	judicial	system	as	it	

 The Constitution of RSA 19961

 The Constitution of RSA 19962

 https://constitutionallyspeaking.co.za/wp-content/uploads/2011/07/Speech-of-the-Chief-3

Justice-2011.pdf

 Ngcobo S CJ Enhancing Access to Justice: The Search for Better Justice 2011 84

 Ngcobo S CJ Enhancing Access to Justice: The Search for Better Justice 2011 9-105

 Ngcobo S CJ Enhancing Access to Justice: The Search for Better Justice 20116

 Ngcobo S CJ Enhancing Access to Justice: The Search for Better Justice 2011 117
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currently	operates	does	not	administer	jusFce	in	the	way	envisioned	in	the	ConsFtuFon	as	

previously	highlighted.	

AlternaFve	 dispute	 resoluFon	 (ADR)	 has	 gained	 increased	 popularity	 since	 the	 1980s	 in	 South	

Africa. 	ADR	refers	to	mechanisms	that	are	different		to	regular	liFgaFon,	and	operate	on	different	8

standards	and	principles. 	One	of	 the	main	goals	of	ADR	methods	 is	 to	 increase	the	efficiency	 in	9

resolving	disputes,	when	compared	to	tradiFonal	court	proceedings	in	the	form	of	liFgaFon.	ADR	

aims	to	resolve	disputes	as	quickly	as	possible,	while	relying	on	 	procedures	that	are	 less	 formal	

than	those	encountered	in	liFgaFon.	Assistance	is	rendered	by	a	neutral	third	party	in	an	a@empt	

to	move	the	parFes	towards	resolving	the	dispute	themselves	without	the	need	to	liFgate. 	There	10

are	several	ADR	methods,	most	commonly,	negoFaFon,	arbitraFon,	con-arb	and	mediaFon.	 	The	

focus	of	this	research	will	however	be	on	mediaFon	specifically	as	a	form	of	ADR.	The	process	of	

mediaFon	is	based	on	confidenFality	and	enlists	the	assistance	of	a	neutral	third	party	that	acts	as	

a	mediator	who	assists	the	parFes	to	reach	a	mutually	acceptable	outcome. 		11

The	 research	will	 serve	 to	establish	whether	an	 increased	use	of	mediaFon	as	a	 form	of	ADR	 in	

South	 Africa	 might	 alleviate	 some	 of	 the	 shortcomings	 experienced	 within	 the	 South	 African	

judicial	 system.	MediaFon	will	be	discussed	within	 the	South	African	context	 to	ascertain	where	

and	 how	 mediaFon	 is	 most	 commonly	 used,	 most	 notably	 within	 the	 areas	 of	 labour-,	

commercial-,	 and	 family	 law.	An	assessment	of	 the	use	of	mediaFon	 in	 these	fields	will	 indicate	

how	mediaFon	already	compliments	the	formal	judicial	system,	how	it	potenFally	alleviates	some	

of	the	issues	encountered	within	the	judicial	system,	and	how	mediaFon	can	be	further	developed	

and	more	commonly	used	in	South	Africa.		

In	order	to	properly	address	the	aforesaid	aims,	the	research	will	consider	the	German	model	of	

mediaFon	within	 the	 idenFfied	fields	of	 labour-,	 commercial-,	 and	 family	 law,	while	 further	also	

looking	 at	mediaFon	 as	 applied	 in	 the	 context	 of	 sports	 and	 schools	 –	 two	 areas	within	which	

mediaFon	has	been	fairly	successfully	applied	in	Germany	.	The	comparison	between	South	Africa	

and	Germany	will	highlight	the	two	countries‘	different	approaches	to	mediaFon,	and	what	South	

Africa	 could	 perhaps	 learn	 from	 the	German	 approach	 to	mediaFon	 and	 vice	 versa.	 This	would	

 Nupen C, ADR in South Africa: A Great Tool for a Rapidly Changing Society (1998) 4 Disp. Resol. 8

Mag. 11

 Boulle L, et al Mediation: Principles, Process, Practice (1997) 299

 Brand J, et al Labour Dispute Resolution (1997) 1910

 Brand J et al Commercial Mediation: A User’s Guide (2016) 2 ed 1911
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assist	in	gaining	a	be@er	understanding	of	the	benefits	of	mediaFon	and	how	it	could	be	used	 	to	

compliment	the	judicial	system.		

1.2	Significance	of	the	problem	

A	proper	funcFoning	 jusFce	system	contributes	towards	a	more	civilised	and	coherent	state. 	 In	12

an	 a@empt	 to	 achieve	 such	 a	 fairer	 and	 more	 coherent	 state,	 it	 has	 been	 suggested	 that	 an	

increased	use	of	ADR,	as	an	alternaFve	to	the	convenFonal	way	of	seeking	legal	address	through	

court	 liFgaFon,	 is	 paramount.	 As	 highlighted	 previously,	 in	 South	 Africa	 specifically,	 there	 are	 a	

number	of	issues	with	the	judicial	system.		

The	World	JusFce	Project 	collects	data	in	the	form	of	surveys	in	order	to	find	out	how	the	general	13

public	views	and	feels	about	the	rule	in	their	country.	The	results	of	the	study	are	categorised	into	

several	aspects	of	the	rule	of	law	and	are	given	a	raFng	from	0.0	to	1,	with	1	being	the	highest	and	

most	 posiFve	 result.	 In	 2018/2019	 civil	 jusFce	 in	 South	 Africa	 in	 terms	 of	 its	 ‘accessibility’	 was	

rated	at	0.49	and	the	category	‘unreasonable	delay’	received	a	raFng	of	0.51. 	These	raFngs	are	14

quite	 low,	therefore	allowing	for	the	deducFon	that	the	general	public	does	not	view	the	rule	of	

law	adequate	in	the	aforemenFoned	categories.	Even	though	subject	to	limitaFons,	the	results	in	

themselves	give	some	indicaFon	as	to	the	problems	faced	by	the	South	African	judiciary.		

While	 legal	 services	 should	 be	 accessible	 to	 all	 persons,	 in	 reality	 such	 services	 and	 access	 to	

jusFce	are	limited	to	those	who	are	able	to	afford	it.	This	creates	the	problem	that	those	who	are	

in	 penury	 are	 unable	 to	 take	 part	 in	 legal	 proceedings	 to	 the	 same	 degree	 as	 those	who	 have	

money.	This	is	parFcular	true	in	civil	proceedings. 	In	addiFon	to	the	issue	of	cost	that	can	hinder	15

access	to	jusFce,	formal	proceedings	oken	take	long	to	come	to	fruiFon,	which	in	itself	can	lead	to	

higher	costs.		

Another	 shortcoming	 of	 a	 judicial	 system	 within	 which	 liFgaFon	 is	 the	 main	 form	 of	 dispute	

resoluFon	 is	 that	 the	 nature	 of	 court	 proceedings	 limits	 the	 involvement	 of	 the	 parFes	 since	

processes	 have	 been	 formalised	 to	 such	 a	 degree	 that	 parFes	 barely	 have	 a	 say	 in	 the	way	 the	

ma@er	will	proceed. 	Further	to	the	above,	a	court	decision	always	brings	about	a	winner	and	a	16

 Ministry of Justice England & Wales Solving Disputes in the County Courts: Creating a simpler, 12

quicker and more proportionate system 2012

 Project is accessible on: http://data.worldjusticeproject.org/#/groups/ZAF13

 http://data.worldjusticeproject.org/#/groups/ZAF14

 Holness D, Recent Developments in the Provision of Pro Bono Legal Services by Attorneys in 15

South Africa (2013) PER 2013 Volume 16 no 1

 Brand J, et al Labour Dispute Resolution (1997) 1916
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loser.	A	judge	makes	a	decision	based	on	the	facts	presented	before	him	and	with	reference	to	the	

applicable	law,	without	the	parFes	having	a	say	as	to	the	outcome. 	This	can	also	have	the	effect	17

of	 creaFng	 a	 disconnect	 between	 the	 courts	 and	 the	 parFes	 before	 it.	 Where	 parFes	 do	 not	

perceive	 the	 courts	 as	 working	 in	 their	 best	 interest,	 a	 situaFon	 can	 occur	 where	 ‘jusFce’	 is	

administered	 by	 the	 people	 themselves.	 A	 state	 of	 disorder	 due	 to	 disregard	 for	 the	 law	 could	

ensue.		

The	consequences	of	a	legal	system	not	funcFoning	at	its	best	are	far-reaching.	Individuals	will	be	

hindered	 from	 effecFvely	 enforcing	 their	 rights,	 which	 suggests	 non-achievement	 of	 the	

consFtuFonal	right	of	access	to	jusFce. 			18

1.3	Research	ques'on	

What	can	South	Africa	learn	from	the	German	approach	to	mediaFon	so	as	to	alleviate	some	of	the	

shortcomings	associated	with	the	South	African	judicial	system?	

1.4	Aims	of	research	

Globally	the	use	of	mediaFon	is	on	the	rise	and	an	increasing	number	of	countries	are	

incorporaFng	it	into	their	judicial	systems	as	an	alternaFve	form	of	resolving	disputes.	As	evident	

from	the	comments	made	by	Chief	JusFce	Ngcobo,	the	consFtuFonal	right	to	access	to	jusFce	has,	

some	25	years	aker	the	start	of	democracy,	sFll	not	fully	been	realised.			The	research	will	focus	on	

mediaFon	specifically	as	a	form	of	ADR,	and	consider	the	nature	thereof.	In	order	for	the	research	

to	provide	a	more	comprehensive	account,	other	ADR	methods	will	be	explained	as	well	as	the	

legal	theory	underlying	them.	The	research	will	also	discuss	the	current	use	of	mediaFon	in	the	

South	African	judicial	system,	parFcularly	in	the	fields	of	labour-,	commercial-,	and	family	law.	

Finally,	the	use	of	mediaFon	in	Germany	will	be	considered	to	see	what	South	Africa	can	perhaps	

learn	from	the	approach	adopted	in	Germany	with	the	view	of	further	developing	the	mediaFon	

system	in	South	Africa.		

1.5	Literature	review	

Chief	JusFce	Ngcobo	previously	stated	that	that		the	South	African	jusFce	system	is	in	urgent	need	

of	transformaFon	and	change. 	This	provides	the	foundaFon	for	this	research,	as	it	signifies	the	19

opportunity	there	is	for	proper	alternaFve	forms	to	tradiFonal	court	based	liFgaFon.		

 Brand J, et al Labour Dispute Resolution (1997) 1917

 Ministry of Justice England & Wales Solving Disputes in the County Courts: Creating a simpler, 18

quicker and more proportionate system 2012

 Ngcobo S CJ Enhancing Access to Justice: The Search for Better Justice 201119
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Camerer	supports	the	view	that	the	South	African	judicial	system	has	a	number	of	shortcomings. 	20

According	to	Camerer	‘[a]ll	are	plagued	by	the	ills	that	dog	other	aspects	of	the	administraFon	of	

JusFce...	 and	 as	 a	 result	 efficiency	 has	 deteriorated	 over	 the	 past	 20	 years‘. 	 Some	 of	 these	21

shortcomings	have	already	been	listed	earlier.	Most	notable	of	these	shortcomings	are	the	delays	

in	finalising	 court	 cases	 and	 the	 cost	 involved	 in	 liFgaFon.	 In	 	Pep	 Stores	 (Pty)	 Ltd	 v	 Laka	NO	&	

others 	 it	was	remarked	by	 the	Labour	Court	 that,	on	average,	ma@ers	usually	 take	around	two	22

years	to	be	finalised	before	labour	courts. 		23

Another	 problem	 pointed	 out	 by	 Levine	 is	 the	 manner	 in	 which	 courts	 approach	 ma@ers. 	24

According	 to	 him	 courts	 address	 conflict,	 but	 do	 not	 encourage	 the	 development	 of	 a	mutually	

acceptable	resoluFon.	This	inevitably	means	that	only	one	person	will	‘win‘,	which	adds	a	degree	of	

rivalry	and	compeFFon.	This	in	turn	does	not	only	interfere	with	creaFng	a	producFve	system,	but	

it	also	leads	to	various	costs.	Direct	costs	in	the	form	of	legal	fees	are	incurred. 	ProducFvity	costs	25

are	 incurred	for	the	Fme	parFes	spend	to	deal	with	the	ma@er. 	ConFnuity	costs	are	also	oken	26

incurred,	which	describe	a	loss	of	relaFonships	and	community	Fes. 	Finally,	there	are	emoFonal	27

costs,	which	result	from	the	compeFFve	nature	of	liFgaFon	and	frequent	frustraFons	that	go	with	

it.	An	ADR	approach	to	dispute	resoluFon	however	deals	with	issues	on	a	case	by	case	basis,	while	

strengthening	community	Fes. 	28

Mark	Anstey	compares	different	models	of	conflict	resoluFon,	including	mediaFon,	and	points	out	

how	a	win-win	situaFon	is	a	possible	outcome	under	these. 	One	of	the	processes	he	discuss	is	29

joint	problem	solving,	which	can	be	used	as	a	basis	in	understanding	how	mediaFon	works.	

Features	within	this	joint	problem	solving	approach	include	informaFon	exchange	and	clear	and	

 Camerer S Reflections on the Delivery of Justice in South Africa over the last 20 years  2014 20

The Journal of the Helen Suzman Foundation

 Camerer S Reflections on the Delivery of Justice in South Africa over the last 20 years  2014 21

The Journal of the Helen Suzman Foundation

	Pep	Stores	(Pty)	Ltd	v	Laka	NO	&	others	LC	(J011/97)22

 Ngcukaitobi T, Sidestepping the Commission for Conciliation, Mediation & Arbitration: Unfair 23
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accurate	communicaFon,	which	are	also	crucial	features	in	a	proper	process	of	mediaFon. 	Boulle	30

agrees	that	mediaFon	has	an	important	role	to	play	in	any	legal	system. 	Amanda	Boniface	in	turn	31

examines	mediaFon	in		South	Africa	within	a	family	law	context.	To	this	extent	she	analyses	the	

Children’s	Act	38	of	2005	and	the	provision	of	mediaFon	therein.	In	the	ma@er	of	Townsend-Turner	

and	another	v	Morrow 	the	court	found	that	the	family	of	a	girl	has	to	go	through	mediaFon	32

rather	than	to	present	any	family	disputes	to	the	courts. 	33

O’Leary	considers	family	mediaFon	from	a	more	pracFcal	standpoint.	He	emphasises	that	

deadlocks	are	normal	during	mediaFon	and	highlights	ways	to	deal	with	such	situaFons. 	34

Reminding	clients	what	the	process	is	about	and	that	soluFons	must	be	explored,	and	the	fact	that	

the	alternaFve	might	be	worse	both	in	regards	to		process	and	outcome,	remains	important.	

O‘Leary	highlights	that	the	mediator’s	role	is	not	simply	being	a	passive	bystander,	but	to	acFvely	

seek	a	soluFon. 	35

Hoffmann	to	a	large	extent	a@ributes	the	development	of	mediaFon	in	Germany		to	the	

development	thereof	in	the	United	States	of	America	(USA).	Ideas	incorporated	from	the	USA	

system	of	mediaFon	resulted	in	several	forms	of	mediaFon	to	form	part	of	the	German	legal	

system.	One	of	the	earliest	forms	of	mediaFon	in	Germany	was	called	the	VicJm-Offender	

MediaJon. 	A	secFon	of	the	Jugendgerichtsgesetz 	(Juvenile	Criminal	Code)	was	dedicated	to	36 37

this,	which	prescribed	that	formal	procedures	would	not	be	iniFated	if	a	young	offender	a@empted	

to	reconcile	with	the	vicFm. 		38

 Anstey M, Managing	Change,	NegoJaJon	Conflict (2006) 3 ed 173-17930

Boulle L, et al Mediation: Principles Process Practice (1997) 3131

 Townsend-Turner and Another v Morrow (524/2003, 6055/2003) [2003] ZAWCHC 53 (8 October 32

2003)

 Townsend-Turner and Another v Morrow (524/2003, 6055/2003) [2003] ZAWCHC 53 (8 October 33

2003) 13 
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 Hoffmann A, Mediation in Germany and the United States, (2007) 9 Eur. J.L. Reform 505 21836
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De	Vries	discusses	mediaFon	in	Germany	within	the	jurisdicFon	of	the	European	Union. 	The	39

European	Union	provided	direcFons	to	all	member	countries	that	mediaFon	should	be	

incorporated	into	naFonal	civil	laws. 	In	Germany	it	was	decided	that	the	different	states	could	40

pass	laws	concerning	mediaFon,	but	that	such	laws	had	to	be	in	line	with	the	framework	provided	

by	the	German	Bill	on	MediaJon	which	was	adopted	in	2012. 	Fields	within	which	mediaFon	has	41

been	implemented	in	Germany	include	family	law,	commercial	law	and	environmental	law.		

Nadja	Alexander	discusses	how	the	German	legal	system	interprets	the	posiFon	of	the	judge.	The	

role	of	the	judges	is	that	of	the	‘keepers	of	the	keys	to	jusFce’. 	Therefore,	judges	alone	may	42

administer	jusFce	on	legal	ma@ers.	Consequently,	judges	in	the	German	mediaFon	system	are	part	

of	the	process	to	achieve	jusFce.	This	means	that	a	judge	has	the	duty	encourage	the	parFes	to	

se@le	before	proceeding	with	a	trial.	It	is	also	a	reflecFon	of	how	mediaFon	was	first	perceived	by	

the	legal	community.	However,	the	posiFve	experiences	with	the	above	approach,	together	with	

direcFves	issued	by	the	European	Union,	created	more	interest	in	mediaFon	that	took	place	

outside	of	the	court	room.	This	has	contributed	to	an	increase	in	training	of	mediators	and	

presentaFon	of	educaFonal	courses	on	mediaFon,	parFcularly	in	the	private	sphere. 		43

1.6	Proposed	chapter	outline	

Chapter	 1	 will	 serve	 as	 introducFon	 to	 the	 research.	 The	 chapter	 will	 set	 the	 scene	 for	 the	

discussion	to	follow	in	the	other	chapters.	The	chapter	will	consider	the	aims	of	the	research,	as	

well	as	the	research	quesFon	to	be	addressed.		

Chapter	2	will	serve	as	a	general	 introducFon	of	ADR	as	an	alternaFve	to	tradiFonal	court	based	

liFgaFon,	 and	 discuss	 the	 various	 forms	 of	 ADR	 most	 commonly	 uFlised,	 parFcularly	 in	 South	

Africa.		

Chapter	 3	will	 focus	 on	mediaFon	 specifically	 as	 a	 form	of	ADR.	 This	will	 include	discussing	 the	

current	use	of	mediaFon	in	South	Africa	specifically,	parFcularly	in	the	field	of	labour,	commercial	

and	family	law.		

 de Vries T, The Legal Regulation of Mediation in Germany, 2012 Acta Universitatis Lucian Blaga 39
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Chapter	4	will	address	the	implementaFon	and	use	of	mediaFon	in	Germany.	Similar	to	the	South	

African	 posiFon	 discussed	 in	 chapter	 3,	 chapter	 4	will	 look	 at	 the	 laws	 in	 place	 and	 the	way	 in	

which	mediaFon	funcFons	in	Germany.	

Chapter	5	 is	a	comparison	between	the	German	and	South	African	approaches	to	mediaFon	and	

how	the	systems	might	complement	one	another.	Chapter	5	will	also	serve	as	the	conclusion	to	the	

study.	

1.7	Research	methodology	

The	research	will	be	conducted	by	considering	primary	sources	such	as	legislaFon	and	case	law	in	

regard	to	ADR	and	more	specifically	mediaFon.	In	addiFon	to	the	above,	the	research	will	be	done	

by	reviewing	secondary	sources,	such	as	academic	books	and	journal	arFcles.	Foreign	policies	and	

laws	 will	 also	 be	 considered,	 specifically	 in	 relaFon	 to	 Germany	 as	 part	 of	 the	 comparaFve	

research.	As	a	whole	the	research	will	be	conducted	in	a	conceptual	manner,	analysing	the	history	

of	mediaFon,	then	turning	to	the	present	situaFon	in	regard	to	mediaFon	in	South	Africa.		
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Chapter	2:	An	introduc'on	to	alterna've	dispute	resolu'on	

2.1	Introduc'on	

AlternaFve	dispute	resoluFon	(ADR)	encompasses	a	variety	of	processes	and	different	approaches	

to	resolve	disputes. 	This	chapter	will	reflect	what	dispute	resoluFon	means	and	will	outline	the	44

most	 important	 dispute	 resoluFon	 processes,	 with	 the	 excepFon	 of	 mediaFon,	 which	 will	 be	

discussed	 separately	 in	 chapters	 3	 and	 4.	 For	 the	 purpose	 of	 this	 chapter,	 the	most	 important	

dispute	 resoluFon	 processes	 are	 arbitraFon	 and	 negoFaFon.	 Besides	 mediaFon,	 they	 are	 most	

commonly	used	and	are	disFnct	enough	to	enable	one	to	see	mediaFon	 in	 the	broader	context.	

Less	 commonly	used	ADR	processes	not	discussed	 in	 this	 chapter	 are,	 amongst	 others,	 con-arb,	

fact-finding	and	collaboraFve	law. 	45

LiFgaFon	is	the	formal	process	that	takes	place	before	a	court	of	law,	and	is	therefore	not	part	of	

ADR	processes.		

As	menFoned	in	chapter	1,	liFgaFon	in	South	Africa	is	perceived	as	problemaFc	in	many	aspects.	

Apart	from	being	Fme-consuming, 	liFgaFon	oken	places	a	financial	burden	on	the	parFes,	with	46

liFgaFon	 generally	 accessible	 to	 only	 wealthier	 parFes.	 Another	 problem	with	 liFgaFon	 is	 that,	

although	judges	are	experts	in	law,	they	are	not	necessarily	experts	in	very	technical	issues	relaFng	

to	the	economy,	medicine	or	accounFng,	for	example. 	The	adversarial	nature	of	liFgaFon	might	47

also	put	a	hold	on	any	conciliatory	efforts	that	could	have	taken	place	between	the	parFes	to	se@le	

the	ma@er	on	an	amicable	basis.	 For	 those	 reasons,	 it	 is	worth	exploring	ADR	mechanisms	 that	

serve	to	enhance	the	delivery	of	jusFce.		

2.2	Disputes	and	the	resolu'on	thereof		

Disputes	occur	between	two	or	more	parFes,	who	can	be	commercial	enFFes	or	individuals.	While	

some	 form	 of	 disagreement	 is	 normal,	 not	 all	 disagreement	 equates	 to	 a	 dispute.	 There	 is	 an	

 Applebey G What is Alternative Dispute Resolution (1991) 15 Holdsworth L. Rev. 2044
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South African divorce law? (2016) De Jure 41-57 & Wiese T Alternative Dispute Resolution in 
South Africa: Negotiation, Mediation, Arbitration and Ombudsmen (2016) 7
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evoluFon	from	conflict	to	a	dispute,	which	involves	various	steps. 		48

Conflict	arises	when	there	is	a	divide	between	the	needs	and	interests	of	persons. 	This	can	be	as	49

simple	 as	 two	 personaliFes	 having	 different	 percepFons.	 This	 stands	 in	 relaFon	 to	 ‘power’.	

RelaFonships	have	certain	dynamics,	where	power	between	the	parFes	is	at	play.	It	is	dependent	

on	circumstances	and	has	a	changing	nature. 	Oken	‘power’	will	cause	conflict.		50

The	 transformaFon	 from	 conflict	 to	 a	 dispute	 takes	 place	 through	 three	 stages. 	 First	 is	 the	51

‘naming’	stage,	which	is	usually	associated	with	a	trigger	event	(‘perceived	injurious	experience’ ).	52

The	trigger	event	prompts	a	party	to	name	the	condiFon	or	situaFon	that	gives	rise	to	a	grievance.	

The	second	step	involves	‘blaming’	where	a	specific	party	is	blamed	for	the	grievance.	This	involves	

that	 the	 party	 that	 is	 blamed	 should	 be	 held	 to	 recFfy	 the	 situaFon.	 The	 last	 step	 is	 that	 of	

‘claiming’.	This	involves	the	person	who	feels	ill-treated	to	make	a	claim	with	the	view	to	remedy	

the	dispute.	On	compleFon	of	these	three	steps,	there	is	now	a	formalised	dispute,	which	requires	

a	 soluFon. 	 It	 should	 therefore	be	understood	 that	not	every	 claim	or	grievance	will	 result	 in	a	53

dispute.		

Once	a	dispute	is	declared,	there	are	two	sides	to	the	dispute:	that	of	the	claimant	and	that	of	the	

respondent. 	Oken,	the	respondent	has	li@le	interest	in	reaching	a	resoluFon	because	of	the	cost	54

and	money	 involved.	The	claimant	has	a	variety	of	methods	 to	get	 the	 respondent	acFve	 in	 the	

dispute.	 One	 such	 method	 is	 for	 the	 claimant	 to	 use	 a	 lawyer	 to	 proceed	 with	 the	 dispute.	

Contested	disputes	can	however	conFnue	for	lengthy	periods. 	55

A	dispute	can	end	in	one	of	two	ways	outside	the	court	system.	Either	the	respondent	reaches	an	

agreement	with	the	claimant,	or	the	claimant	decides	not	to	pursue	the	ma@er.		
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2.3	Nego'a'on	

There	are	several	approaches	to	negoFaFon,	which	have	different	benefits	and	guidelines. 	Even	56

the	 definiFon	 of	 negoFaFon	 itself	 is	 not	 uniform.	 Generally,	 however,	 it	 can	 be	 said	 that	

negoFaFon	 consists	of	 two	or	more	parFes	who	have	a	 conflict	or	dispute	of	 interest,	 and	who	

want	to	reach	an	agreement	through	adjusFng	their	individual	posiFons. 	NegoFaFon	can	be	used	57

on	its	own	or	in	combinaFon	with	other	ADR	methods. 		58

2.3.1	Approaches	to	nego'a'on	

One	of	the	approaches	to	negoFaFon	is	called	compeFFve	bargaining	or	negoFaFon.	CompeFFve	

negoFaFon	oken	works	in	associaFon	with	dividing	assets	that	are	limited,	for	example,	a	sum	of	

money. 	 The	 parFes	 usually	 take	 a	 specific	 posiFon	 in	 the	 beginning,	 and	 then	 adjust	 their	59

posiFons,	employing	power	tacFcs	in	order	to	reach	an	agreement.	This	type	of	negoFaFon	has	a	

win–lose	 character,	 and	 the	 atmosphere	 has	 been	 criFcised	 for	 being	 too	 adversarial.	 Although	

compeFFve	bargaining	has	been	described	as	 ‘too	 compeFFve’ 	 and	 the	 results	 are	oken	one-60

sided,	 it	 can	 produce	 a	 soluFon. 	 Furthermore,	 where	 parFes	 take	 posiFons	 that	 are	 well	61

reasoned	and	jusFfied	–	while	only	using	tacFcs	in	order	to	get	to	an	agreement	rather	than	using	

tacFcs	 to	 a@ack	 the	 opposiFon	 –	 this	 approach	 could	 produce	 saFsfactory	 results.	 However,	 in	

reality,	this	oken	is	not	the	case,	and	people	hold	on	to	their	posiFons	at	the	expense	of	conducive	

negoFaFon. 	This	then	leads	to	the	usage	of	tacFcs,	such	as	imposing	ulFmatums,	threatening	to	62

terminate	 the	 negoFaFon,	 demanding	 jusFficaFons,	 avoidance	 of	 issues,	 extreme	 demands,	

incorrect	summaries	and	emoFonal	outbursts,	all	of	which	create	a	more	compeFFve	bargaining	

atmosphere	and	add	to	it. 	63

Below	the	Game	Theory	and	the	Prisoner’s	dilemma	will	be	considered	briefly.	They	give	an	insight	

into	negoFaFon	strategy	and	the	factors	that	play	a	role	in	negoFaFons.	
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2.3.2	Game	theory	and	the	prisoner’s	dilemma	

Game	 theory,	 which	 was	 developed	 by	 John	 von	 Neumann,	 examines	 calculated	 behaviour	 in	

people. 	 It	uses	mathemaFcs	and	logic	 in	order	to	explain	and	predict	how	people	expect	other	64

people	 to	 behave.	 Furthermore,	 it	 tries	 to	 establish	 in	what	way	 people	 should	 act	 in	 order	 to	

arrive	 at	 the	 best	 outcome	 possible.	 Experiments	 used	 in	 developing	 game	 theory	 aimed	 at	

calculated	behaviour	 in	people	also	 included	the	process	of	negoFaFon.	Experiments	focused	on	

coming	up	with	the	best	possible	outcome	for	two	compeFng	parFes,	while	having	regard	for	costs	

and	benefits. 	Game	theory	relies	on	the	assumpFon	of	interdependence	between	parFes.	There	65

are	two	different	types	of	interdependence,	namely	sequenFal	interdependence	and	simultaneous	

interdependence. 	SequenFal	interdependence	is	comparable	to	chess:	the	player	makes	a	move	66

anFcipaFng	what	 the	 other	 party	might	 do	 based	on	 that	move.	 The	 player	 tries	 to	 think	 steps	

ahead	and	go	through	a	variety	of	scenarios	to	determine	his	or	her	best	decision,	based	on	the	

informaFon	 he	 or	 she	 has	 available.	 This	 type	 of	 interdependence	 is	 similar	 to	 compeFFve	

bargaining,	where	the	parFes	try	to	predict	the	other	party’s	moves	in	order	to	be	able	to	reason	

back	and	make	tacFcal	concessions. 		67

Different	to	sequenFal	interdependence,	simultaneous	interdependence	assumes	that	both	parFes	

are	 acFng	 simultaneously. 	 Here,	 one	 party	 is	 unaware	 of	 what	 the	 other	 party	 is	 doing;	68

consequently,	they	act	in	ignorance.	The	best	outcome	occurs	when	each	party	does	what	serves	

him	or	her	best.	This	means	 that	one	party	 should	 look	 for	a	 strategy	 that	does	not	 rely	on	 the	

other	party,	and	which	will	 create	a	situaFon	where	 the	parFcipants	 ‘win’	by	 themselves,	 rather	

than	 lose.	 However,	 that	 does	 not	 necessarily	 translate	 into	 the	 best	 possible	 result	 as	 the	

‘prisoner’s	dilemma’ 	shows.		69

Two	 men	 stole	 a	 car	 and	 were	 arrested.	 The	 sentence	 for	 the	 crime	 was	 two	 years	 in	 prison.	

However,	 the	 police	 believed	 that	 both	 people	 were	 also	 involved	 in	 another	 crime,	 a	 bank	

robbery.	 They	wanted	 to	 interrogate	 the	prisoners	 to	find	out	whether	 they	had	 robbed	a	bank	

 Von Neumann J et al Theory of Games and Economic Behaviour (1953) 3 ed Chapter 364

 Dixit A et al. Game Theory http://www.econlib.org/library/Enc1/GameTheory.html65
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together.	In	the	scenario,	if	both	admi@ed	their	guilt,	they	would	serve	three	years	in	prison.	If	only	

one	of	 the	accused	confesses	 to	 the	 robbery,	he	would	 receive	a	 reduced	sentence	of	one	year,	

while	the	other	accused	would	serve	10	years. 	However,	if	both	accused	deny	the	robbery,	they	70

will	not	be	convicted	of	 robbery	and	will	end	up	only	serving	 two	years	 for	 the	 thek	convicFon.	

Given	 the	 aforesaid,	 the	 best	 outcome	 for	 the	 prisoners	 would	 be	 where	 both	 deny	 the	 bank	

robbery.	Yet,	since	neither	of	them	knew	what	the	other	would	confess	to,	and	both	faced	the	risk	

of	a	10-year	prison	sentence,	both	confessed	to	the	robbery.	This	example	serves	to	illustrate	that,	

even	 when	 parFes	 make	 the	 best	 decision	 based	 on	 the	 informaFon	 available	 to	 them,	 the	

outcome	might	not	be	the	best	possible	outcome.	The	prisoners,	by	not	being	aware	of	the	other	

person’s	decision,	 simply	did	what	was	best	 for	 them	and	 served	a	 year	 longer	 than	 they	might	

have. 		71

From	the	above	it	is	clear	that	shared	informaFon	can	be	an	important	asset.	Game	theory	further	

teaches	parFes	to	negoFaFon	that	variables	should	be	reduced,	as	this	will	increase	the	posiFon	to	

bargain.	Furthermore,	trust	and	credibility	enhance	a	party’s	ability	to	bargain	as	promises	will	be	

more	 believable.	 Reliability	 can	 be	 strengthened	 by	 ongoing	 relaFonships,	 while	 short-term	

responsibiliFes	oken	do	the	opposite.	 It	should	be	noted	that	good	feelings	and	deeds	are	oken	

reciprocated.	 Game	 theory	 can	 therefore	 be	 used	 as	 an	 instrument	 to	 analyse	 negoFaFon	

strategies. 		72

2.3.3	Less	compe''ve	approaches	to	nego'a'on	

CriFcism	of	compeFFve	bargaining	resulted	 in	the	adopFon	of	negoFaFon	techniques	a@empted	

at	 creaFng	 a	 bargaining	 atmosphere	 based	 on	 cooperaFon	 and	 mutual	 benefit. 	 Principled	73

bargaining	 has	 also	 been	 referred	 to	 as	 ‘bargaining	 on	 the	 merits’	 and	 has	 been	 described	 by	

Fischer	 and	 Ury. 	 According	 to	 these	 authors,	 posiFon-based	 negoFaFon	 is	 not	 effecFve,	 and	74

operates	at	 the	expense	of	 the	relaFonships	between	parFes.	The	changing	of	posiFons	 induces	

‘ego’	 into	 negoFaFons,	 which	 has	 the	 effect	 that	 parFes	 will	 defend	 their	 posiFon	 to	 avoid	
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humiliaFon.	This	then	leads	to	a	standsFll	in	negoFaFons. 	Fischer	and	Ury’s	model	proposes	that:		75

• the	people	should	be	separated	from	the	problem;	

• the	focus	is	on	the	interest	and	not	on	the	posiFon;	

• mulFple	opFons	are	generated;	and	

• an	objecFve	standard	is	consulted	for	the	soluFon. 		76

Fischer	 and	 Ury	 further	 emphasises	 six	 different	 elements	 that	 help	 to	 facilitate	 the	 process	 of	

negoFaFon,	 namely,	 communicaFon,	 understanding,	 raFonality,	 reliability,	 persuasion	 and	

acceptance. 	77

Principled	bargaining	follows	the	strategy	to	be	uncondiFonally	construcFve,	which	is	supposed	to	

increase	 the	 effecFveness	 even	 in	 the	 light	 of	 disagreements.	 The	 other	 strategic	 choice	 is	 to	

separate	 the	 people	 from	 the	 problems.	 PersonaliFes	 and	 people’s	 backgrounds	 are	 oken	

different,	which	already	provides	a	basis	for	disagreement.	Where	different	people	try	to	resolve	

issues,	 their	 personaliFes	 and	 differences	 can	 get	 in	 the	 way	 and	 make	 it	 more	 difficult	 to	

determine	the	actual	issues. 	The	people	in	the	dispute	must	therefore	be	clearly	removed	from	78

the	issues	at	hand.	The	parFes	must	be	treated	in	terms	of	the	six	elements	menFoned	earlier.	This	

is	aimed	at	helping	the	working	relaFonship	between	the	parFes,	and	making	negoFaFon	easier. 	79

The	 problems	must	 be	 discussed	with	 a	 focus	 on	 the	 interests	 of	 the	 parFes. 	 Fischer	 and	Ury	80

highlights	that	flexibility	 is	 important. 	The	parFes	should	be	open	and	creaFve	 in	finding	viable	81

soluFons	 to	 the	 problem	 and	 to	 the	 benefit	 of	 both	 parFes.	 A	 tool	 that	 can	 be	 used	 is	 BATNA,	

which	 stands	 for	Best	 AlternaJve	 To	 a	 NegoJated	 Agreement. 	 BATNA	 can	 provide	 the	 parFes	82

with	a	standard	against	which	to	measure	the	agreement,	so	that	any	one	party	does	not	accept	

anything	that	is	unfavourable	to	them. 	83
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Target-specific	 bargaining	 is	 another	 approach	 to	 negoFaFon. 	 It	 recognises	 that	 negoFaFon	84

involves	 people	 compeFng	 but	 at	 the	 same	 Fme,	while	 at	 the	 same	 Fme	 also	 emphasising	 the	

importance	 of	 informaFon	 and	 problem	 solving.	 It	 is	 aimed	 at	 avoiding	 tacFcal	 games	 such	 as	

bluffing,	 and	 is	 focused	 on	 finding	 a	 soluFon	 to	 the	 problem. 	 A	 facilitator	 is	 involved	 in	 the	85

process	and	helps	the	parFes	during	the	joint	problem	review	and	explanaFon	stages	to	formulate	

the	 problems. 	 The	 problems	 are	 then	 grouped	 and	 labelled	 and	 expert	 knowledge	 can	 be	86

consulted,	 so	 that	 in	 the	 end	 the	 data	 is	 presentable.	 Before	 the	 actual	 negoFaFon	 starts,	 the	

parFes	 will	 agree	 on	 the	 process,	 which	 includes	 due	 dates,	 commi@ees	 and	 the	 role	 of	 the	

facilitator. 	 The	 negoFaFon	 itself	 is	 characterised	 by	 each	 of	 the	 previously	 determined	 issues	87

being	dealt	with	on	its	own. 	88

2.3.4	Factors	influencing	the	success	of	nego'a'on	

A	 number	 of	 factors	 have	 been	 idenFfied	 that	 have	 a	 posiFve	 influence	 on	 the	 success	 of	

negoFaFon. 	 Having	 something	 in	 common	 is	 usually	 beneficial	 for	 parFes.	 Whether	 this	 is	 a	89

common-	or	shared/joint	goal	does	not	ma@er	-	what	is	important	is	the	fact	that	the	parFes	are	

working	towards	a	shared	benefit	of	some	sort. 		90

The	astudes	of	the	parFes	can	also	contribute	to	a	successful	process.	Important	factors	in	regard	

to	the	aforemenFoned	astude	include:	believing	that	the	other	party	could	compete	but	chooses	

to	 cooperate;	 viewing	 differences	 as	 helpful	 and	 producFve;	 recognising	 the	 legiFmacy	 of	

posiFons;	viewing	everyone	as	equal;	and	believing	 in	a	soluFon	and	common	goals. 	Trust	and	91

firmness	are	also	important	factors. 	These	factors	allow	for	an	open	and	conducive	negoFaFon,	92

as	one	party	will	be	able	to	express	his	or	her	needs	and	the	other	party	has	the	opportunity	to	

understand	 the	 posiFon	 properly.	 This	 is	 also	 relevant	 to	 the	 sharing	 of	 informaFon.	 The	more	

informaFon	that	is	accessible	to	both	parFes,	the	more	both	parFes	will	be	able	to	emphasise	with	
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each	other’s	posiFon.	This	also	allows	the	parFes	to	come	up	with	more	creaFve	means	to	resolve	

the	 dispute.	 CommunicaFon	 should	 be	 clear	 and	 accurate,	 so	 that	 misunderstanding	 does	 not	

occur	and	ideas	and	posiFons	can	be	understood	fully. 	93

2.3.5	When	nego'a'on	is	not	advisable	

While	 negoFaFon	 has	 many	 benefits	 as	 highlighted	 above,	 negoFaFon	 may	 not	 always	 be	

advisable	under	all	circumstances.	One	such	circumstance	would	be	when	there	is	a	notable	risk. 	94

This	 is	 the	case	when	one	party	would	be	 in	danger	of	 losing	a	substanFal	amount	of	his	or	her	

assets	or	livelihood,	another	resoluFon	procedure	should	rather	be	consulted.	Furthermore,	when	

a	party	has	no	interest	in	the	outcome,	he	or	she	should	not	get	involved.	Time	pressures	can	also	

result	 in	skewed	results. 	 	A	person	under	Fme	pressure	will	 try	to	get	the	ma@er	resolved	 in	a	95

Fmely	manner	at	the	expense	of	a	favourable	and	well-thought-out	result. 	This	should	therefore	96

be	avoided.	Moreover,	where	a	party	clearly	acts	in	bad	faith,	negoFaFon	should	as	the	success	of	

any	ADR	is	largely	reliant	on	honesty	and	trust. 	97

In	addiFon,	where	postponing	an	intervenFon	such	as	negoFaFon		might	result	in	be@er	means	of	

resolving	the	dispute	or	furthering	the	parFes’	posiFon	to	negoFate,	such	advantages	should	not	

be	 ignored. 	One	example	would	be	where	one,	or	all	parFes,	are	not	yet	adequately	prepared.	98

Not	being	properly	prepared	for	negoFaFons	will	 immediately	put	a	party	at	a	disadvantage. 	A	99

well	 prepared	 party	 is	 in	 a	 be@er	 posiFon	 to	 negoFate	 and	 make	 informed	 decisions	 and	

agreements.		

2.3.6	Nego'a'on	and	ethics	

As	is	evident,	negoFaFons	are	intricate	processes	that	rely	to	a	large	degree	on	the	parFes	acFng	
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with	a	degree	of	goodwill	and	empathy	and	the	desire	to	agree	on	a	soluFon. 	However,	the	will	100

to	arrive	at	a	soluFon	must	not	result	 in	a	party	acFng	unethically.	Ethics	are	 important,	as	 they	

require	a	certain	standard	of	the	parFes’	acFons.	Different	types	of	ethics	will	be	discussed	below	

in	 as	 far	 as	 negoFaFons	 are	 concerned.	 This	 includes	 ethics	 as	 relevant	 to	 both	 the	 legal	 and	

personal	sides	of	negoFaFons.		

Ethics	require	the	parFes	to	act	within	the	boundaries	of	the	law. 	The	law	(parFcularly	in	South	101

Africa),	however	does	not	say	much	about	negoFaFons.	There	may	be	situaFons	therefore	where	

parFes	do	not	act	with	good	faith,	yet	they	are	operaFng	within	the	boundaries	of	exisFng	laws.	An	

example	of	operaFng	outside	the	boundaries	f	the	law	will	be	where	a	party	commits	fraud.		

Fraud	 is	 understood	 as	 an	 act	 of	 knowingly	 making	 a	 misrepresentaFon	 of	 a	 material	 fact	 or	

facts. 	 Given	 this	 definiFon	 of	 fraud,	 it	 has	 to	 be	 analysed	 what	 the	 terms	 ‘knowingly’,	102

‘misrepresentaFon’	and	 ‘material	 fact’	mean.	 ‘Knowingly’	 is	 someFmes	difficult	 to	determine,	as	

people	oken	add,	‘I	think’,	which	negates	accountability. 	 ‘MisrepresentaFon’	normally	 includes	103

non-disclosure	of	facts	or	disclosing	facts	that	are	not	present. 	A	lawyer	in	a	court	of	law	has	to	104

disclose	 all	 relevant	 facts,	 not	 only	 the	 facts	 that	 support	 his	 or	 her	 argument.	 In	 negoFaFon	

however,	 a	 party	 is	 not	 held	 to	 the	 same	 standard	 as	 a	 lawyer	 and,	 unless	 there	 is	 a	 special	

relaFonship,	a	party	does	not	have	to	disclose	all	facts.	Whether	something	can	be	regarded	as	a	

‘material	 fact’	 depends	 on	 the	 circumstances.	 It	 usually	 is	 related	 to	 the	 intrinsic	 qualiFes	 of	 a	

product	 or	 thing;	 hence,	misrepresenFng	 a	 car’s	 age	 is	material,	while	 boasFng	 about	 its	 speed	

might	not	be	considered	material.		

Which	approach	a	party	 takes	 to	ethics	 is	a	personal	decision	and	dependent	on	what	school	of	

thought	a	party	prescribes	to.	‘The	poker	school’ 	approaches	negoFaFons	as	a	game.	Winning	is	105

the	 incenFve,	 though	 there	 are	 certain	 rules	 which	 must	 be	 adhered	 to.	 A	 certain	 amount	 of	

misleading	and	trying	to	do	be@er	than	the	other	‘player’	is	allowed,	while	hiding	cards	or	taking	

 Mnookin RH et al Beyond Winning (2000) 2 ed 4100

 Mnookin RH et al Beyond Winning (2000) 2 ed 101

 Wiese T Alternative Dispute Resolution in South Africa: Negotiation, Mediation, Arbitration and 102

Ombudsmen (2016) 42

 Wiese T Alternative Dispute Resolution in South Africa: Negotiation, Mediation, Arbitration and 103

Ombudsmen (2016) 42/43

 Wiese T Alternative Dispute Resolution in South Africa: Negotiation, Mediation, Arbitration and 104

Ombudsmen (2016) 42/43

 Wiese T Alternative Dispute Resolution in South Africa: Negotiation, Mediation, Arbitration and 105

Ombudsmen (2016) 43
http://etd.uwc.ac.za/ 
 



back	their	proposed	bets	is	against	the	rules. 		106

The	‘idealist	approach’ 	views	negoFaFon	as	an	extension	of	the	social	life.	The	same	rules	that	107

underlie	social	life	must	therefore	be	used	when	negoFaFng.	This	means	that	if	a	person	believes	

that	 his	 or	 her	 religious	 code	expects	 of	 him	or	 her	 to	be	 relentlessly	 honest,	 the	 same	 code	 is	

carried	over	to	negoFaFon.		

The	 ‘pragmaFc	 approach’ 	 lies	 somewhere	 in	 the	 middle,	 as	 it	 views	 decepFon	 as	 part	 of	108

negoFaFon,	yet	not	to	the	degree	that	misleading	statements	are	acceptable	as	this	might	have	a	

negaFve	influence	on	the	relaFonship	between	the	parFes	 later	on. 	As	example,	 in	a	situaFon	109

where	one	 soccer	 club	wants	 to	 buy	 a	 player	 from	another,	 the	 club	 that	 follows	 this	 approach	

might	state	that	they	are	not	prepared	to	sell	a	certain	player,	in	order	to	enFce	the	other	party	to	

make	an	offer	higher	than	they	usually	would.	Despite	this,	 lying	about	material	aspects,	such	as	

the	health	of	a	player,	is	not	accepted.	

In	reality,	 it	 is	someFmes	difficult	 to	determine	which	school	of	 thought	a	party	to	a	negoFaFon	

follows.	One	would	need	great	skill	in	reading	people,	and	should	be	able	to	interpret	clues	in	the	

correct	manner.		

2.3.7	Nego'a'on	in	the	shadow	of	the	law	with	a	lawyer	as	nego'ator	

NegoFaFon	 is	 regarded	as	a	way	 to	arrive	at	a	 resoluFon	of	a	dispute	 that	happens	outside	 the	

court	 system. 	 Even	 though	 a	 resoluFon	 by	 way	 of	 negoFaFon	 occurs	 outside	 of	 the	 court	110

system,	 it	 should	 be	 noted	 that	 the	 court	 system	 has	 influence	 on	 negoFaFons.	 Hence,	 a	

relaFonship	exists	between	liFgaFon	and	negoFaFon. 	111

There	are	several	views	on	the	relaFonship,	but	one	recurring	view	 is	 that	negoFaFon	has	to	be	

seen	in	context. 	A	comparison	between	the	process	of	negoFaFon	and	liFgaFon	can	be	used	as	112
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an	 incenFve	 to	 urge	 the	 parFes	 to	 se@le	 during	 negoFaFon.	 LiFgaFon	 usually	 consumes	 more	

Fme,	is	expensive,	and	the	parFes	forfeit	their	right	to	arrive	at	a	soluFon	themselves.	Therefore,	a	

negoFated	agreement	might	appeal	to	the	parFes. 	113

NegoFaFons	are	 influenced	by	the	 fact	 that	 liFgaFon	will	 follow	should	the	parFes	be	unable	 to	

come	 to	 an	 agreement.	 The	 threat	 of	 liFgaFon	 lingers	 over	 the	 parFes	 and	 thereby	 exerts	

influence.	Furthermore,	the	noFon	of	the	 ‘shadow	of	the	 law’	 is	 important. 	This	describes	the	114

influence	 of	 the	 courts	 on	 negoFaFon.	 During	 negoFaFon	 lawyers	 are	 oken	 represenFng	 the	

parFes.	This	creates	a	dynamic	that	contemplates	the	possibility	of	a	liFgated	outcome.	Precedent	

enables	lawyers	to	assess	a	situaFon	and	expect	a	certain	outcome	should	the	ma@er	go	on	to	be	

liFgated.	This	can	put	a	negoFaFng	party	 in	either	a	favourable	or	an	unfavourable	posiFon,	and	

therefore	dictates	how	negoFaFons	are	conducted	and	if	they	are	going	to	be	successful. 	This	is	115

called	relaJve	power	and	compares	the	result	of	a	disagreement	to	the	result	of	an	agreement. 	116

However,	the	downside	to	this	is	that	the	party	that	can	expect	a	more	favourable	outcome	during	

liFgaFon	 has	 a	 greater	 degree	 of	 power	 and	 leverage.	 In	 order	 to	 gain	 this	 advantage	 or	

disadvantage,	the	law	has	to	be	clear	as	well	as	the	outcome.	Where	the	law	is	quiet	on	an	issue	or	

where	lawyers	are	unable	to	rely	on	precedent,	this	power	play	disappears. 		117

Where	one	party	relies	on	a	quick	and	cost-effecFve	way	to	se@le	the	manner,	and	another	party	

does	 not	 have	 to	 rely	 on	 it,	 it	 could	 also	 create	 a	 power	 imbalance	 since	 one	 party	 has	 to	

compromise	more	than	the	other	in	order	to	reach	a	quick	resoluFon.	That	is	why,	even	when	the	

law	is	quiet	or	unclear	and	lawyers	are	unable	to	predict	a	certain	outcome,	power	imbalances	can	

sFll	arise. 		118

NegoFaFons	 between	 two	 parFes	 that	 are	 conducted	 through	 their	 respecFve	 lawyers	 present	

various	 issues	 that	 are	 worth	 considering. 	 Lawyers,	 as	 part	 of	 the	 communicaFons,	 make	119

negoFaFons	more	 intricate.	The	parFes	communicate	not	directly	but	 instruct	their	 lawyers,	and	

the	lawyers	then	approach	one	another	and	act	as	agents	for	their	respecFve	parFes.	The	conflict	
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created	by	this	is	called	a	‘boundary	role	conflict’. 	In	his	or	her	funcFon	as	negoFator,	the	lawyer	120

has	 to	 show	 insight	 into	 the	 ma@er	 and	 his	 or	 her	 willingness	 to	 compromise,	 which	 includes	

courtesy	and	the	willingness	to	come	to	an	agreement.	The	client,	however,	expects	the	lawyer	to	

see	to	it	that	his	or	her	expectaFons	are	met	and	that	the	soluFon	serves	him	or	her.	From	this	it	is	

evident	that,	from	the	client’s	perspecFve,	a	resolute	and	firm	lawyer	is	preferred.	The	role	of	the	

lawyer	 is	 complicated	 by	 the	 fact	 that	 it	 is	 not	 always	 clear	 at	 which	 point	 firmness	 becomes	

unwillingness	 to	 cooperate	 or	 when	 willingness	 to	 cooperate	 becomes	 yielding	 in	 to	 the	

pressure. 	The	lawyer	is	put	in	a	posiFon	that	makes	it	difficult	to	fulfil	what	is	expected	of	him	or	121

her	in	both	roles. 	122

CommunicaFon	lies	at	the	heart	of	negoFaFons,	however,	many	lawyers	tend	to	discourage	their	

clients	from	directly	speaking	with	the	other	party. 	Such	lawyers	accept	the	facts	as	presented	123

by	their	clients	and	make	these	facts	conform	to	a	problem	in	 law.	From	that	point	onwards	the	

negoFaFons	are	reliant	on,	and	centred	around,	the	lawyer	as	most	clients	will	not	be	able	to	take	

part	 in	or	understand	the	 legal	discussions	between	the	 lawyers. 	This	also	somewhat	excludes	124

the	 possibility	 of	 true	 reconciliaFon	 between	 the	 parFes,	 which	 could	 occur	 in	 a	 discussion	

between	the	parFes	themselves.		

Further	 problems	might	 arise	 from	 the	moFves	 a	 lawyer	might	 have	 in	 his	 or	 her	 professional	

capacity	in	the	negoFaFons. 	By	looking	at	the	facts,	a	lawyer	might	discover	that	his	or	her	client	125

would	 most	 probably	 lose	 the	 case	 if	 it	 goes	 on	 to	 be	 liFgated.	 This	 might	 blemish	 his	 or	 her	

reputaFon	of	not	losing	cases,	and	as	such	the	lawyer	might	therefore	se@le	during	negoFaFons,	

even	if	it	is	unfavourable	to	his	or	her	client.	Another	decisive	factor	can	be	that	working	through	a	

large	number	of	cases	quickly	can	be	financially	rewarding.	As	a	consequence,	 the	quality	of	 the	

negoFated	agreement	might	be	compromised. 	126
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2.4	Arbitra'on 	127

Unlike	 other	 ADR	 processes,	 arbitraFon	 is	 oken	 a	 ‘default	 process’,	 similar	 to	 liFgaFon. 	 This	128

means	that	the	parFes	do	not	decide	the	ma@er	themselves.	Similarly	to	liFgaFon,	there	is	a	third,	

neutral,	 party	 who	 will	 decide	 the	 dispute	 and	 whose	 decision	 will	 be	 legally	 enforceable.	 In	

addiFon	 to	 that,	 a	 closer	 look	 at	 arbitraFon	 and	 liFgaFon	 reveals	 that	 they	 have	 many	

similariFes. 	In	fact,	arbitraFon’s	likeness	to	liFgaFon	is	one	of	the	process’s	main	characterisFcs.	129

Voet	however	 listed	various	 reasons	why	people	would	choose	arbitraFon	over	 liFgaFon. 	This	130

involves	 the	 fear	 of	 astronomical	 expenses,	 the	 pandemonium	 that	 goes	 with	 it,	 as	 well	 as	

uncertainty	 and	 delays.	 The	 reasons	might	 sFll	 be	 similar	 even	 though	 arbitraFon	 has	 changed	

since	the	Fmes	in	which	Voet	operated. 	131

2.4.1	An	introduc'on	to	arbitra'on	

ArbitraFon	can	be	defined	as	–		

‘[A]	process	whereby	the	parFes	to	the	dispute	enter	into	a	formal	agreement	that	an	

independent	and	 imparFal	 third	party,	 the	arbitrator,	 chosen	directly	or	 indirectly	by	

the	parFes,	will	hear	both	sides	of	the	dispute	and	make	an	award	which	the	parFes	

undertake	through	the	agreement	to	accept	as	final	and	binding.’ 		132

There	are	several	sources	of	arbitraFon	in	SA.	Common	law,	which	stems	from	the	Roman	Dutch	

Law,	used	to	be	the	authority	when	it	came	to	arbitraFon. 	However,	as	early	as	1889,	different	133

Acts	 started	 overriding	 common	 law.	 Where	 legislaFon	 is	 silent	 common	 law	 however	 sFll	

applies. 	With	the	advent	of	the	ConsFtuFon,	the	quesFon	was	raised	whether	arbitraFon	falls	134

within	the	provisions	of	the	Bill	of	Rights,	and	more	specifically	secFon	33,	which	provides	for	just	

administraFve	 acFons.	 The	 courts	 held	 that	 arbitraFon	 does	 not	 fall	 within	 this	 category,	 as	

	Arbitration in general is discussed below, and as such not all parts of the discussion might be 127

completely relevant with reference to arbitration conducted under the auspice of the Labour 
Relations Act 66 of 1995.
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arbitraFon	 is	 not	 an	 administraFve	 acFon	 but	 a	 judicial	 one. 	Nonetheless,	 fairness	 remains	 a	135

precondiFon	for	decisions	made	by	way	of	arbitraFon. 		136

The	only	dedicated	legislaFon	in	South	Africa	governing	arbitraFon	is	the	ArbitraJon	Act	of	1965 	137

and	the	InternaJonal	ArbitraJon	Act 	enacted	in	2017.	The	ArbitraFon	Act	is	only	relevant	where	138

parFes	 reach	 and	 agreement	 to	 refer	 disputes	 arbitraFon.	 The	 InternaFonal	 ArbitraFon	 Act	

includes	arbitraFon	models	based	on	the	United	NaFons	Commission	on	InternaFonal	Trade	Law	

(UNICTRAL).	The	Act	incorporates	the	UNICTRAL	Model	Law	into	the	South	African	legislaFon.	The	

applicaFon	of	this	model	relates	mostly	to	internaFonal	commercial	arbitraFon.	The	object	of	this	

piece	of	legislaFon	is	to	unify	and	to	advance	a	fair	and	coherent	manner	of	resolving	disputes	on	

an	internaFonal	level. 		139

In	South	Africa	specifically,	arbitraFon	is	oken	used	in	disputes	that	relate	to	contracts,	labour,	and	

insurance	 law. 	 ArbitraFon	 is	 someFmes	 described	 as	 private	 adjudicaFon. 	 The	 term	140 141

adjudicaJon	refers	to	the	process	of	a	third	party	deciding	a	ma@er	(the	dispute	is	therefore	not	

se@led	by	way	of	mutual	agreement	between	the	parFes). 	While	arbitraFon	and	liFgaFon	at	first	142

glance	share	many	similariFes,	there	are	sFll	many	differences	between	the	processes.		

One	 of	 the	 main	 differences	 between	 arbitraFon	 and	 liFgaFon	 is	 the	 fact	 that	 an	 arbitraFon	

agreement	is	at	the	centre	of	arbitraFon.	LiFgaFon	does	not	have	a	similar	agreement	in	order	to	

take	 place.	 This	means	 that	 parFes	 have	 to	 come	 to	 an	 agreement	 about	 the	 circumstances	 in	

which,	and	manner	within	which,	arbitraFon	is	going	to	take	place.	In	liFgaFon,	a	person	can	start	

court	 proceedings	 unilaterally. 	 ArbitraFon	 is	 a	 private	 process, 	 while	 liFgaFon	 is	 a	 public	143 144

 As confirmed in the matters of Total Support Management (Pty) Ltd and Another Diversified 135

Health Systems (SA) (Pty) Ltd and Another 2002 (4) SA 661 (SCA) and Amalgamated Clothing and 
Textile Workers Union of South Africa v Veldspun (Pty) Ltd 1994 (1) SA 162 (A)

 Lufuno Mphaphuli & Associates (Pty) Ltd v Andrews and Another 2009 (4) SA 529 (CC)136
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 The International Arbitration Act 15 of 2017138
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process.	This	means	that	the	general	public	as	well	as	the	media	has	access	to	court	proceedings	as	

a	 general	 rule.	With	 arbitraFon	 the	 parFes	 are	 able	 to	 choose	 the	 arbitrator,	 while	 with	 court	

proceedings	the	parFes	have	no	choice	as	to	who	will	preside	over	the	ma@er.	Court	proceedings	

also	 have	 a	 predetermined	 venue	 based	 on	 jurisdicFon.	 In	 arbitraFon	 the	 parFes	 will	 select	 a	

venue	and	place,	with	jurisdicFon	not	playing	a	role.	Court	proceedings	are	also	governed	by	the	

rules	of	court,	which	means	that	there	are	specified	legal	processes	that	must	be	adhered	to.	No	

similar	prescribed	processes	exist	in	the	case	of	arbitraFon.		

In	liFgaFon,	the	adjudicator	is	a	judge	or	magistrate	of	the	relevant	court	before	which	the	dispute	

is	 being	 argued.	 In	 arbitraFon,	 however,	 the	 process	 is	 private,	which	means	 that	 it	 takes	 place	

away	from	government	courts. 	The	advantage	it	holds	is	that	the	parFes	will	be	able	to	decide	145

on	the	process	and	whether	 it	will	be	an	 informal	or	 formal	process.	This	means	that	where	the	

parFes	choose	an	informal	process,	they	will	be	able	to	make	simple	submissions	and	highlight	and	

extend	the	role	of	the	arbitrator. 	Under	such	circumstances,	arbitraFon	is	not	as	formal	as	court	146

procedures,	 while	 sFll	 being	 more	 formal	 than	 other	 ADR	 methods,	 such	 as	 negoFaFon	 or	

mediaFon.		

ArbitraFon	 is	 however	 not	without	 expenses.	 High-profile	 arbitrators	 are	 generally	 expensive	 as	

they	are	reFred	judges	or	people	who	have	obtained	an	outstanding	reputaFon	in	the	legal	world.	

Other	 costs	 that	 need	 to	 be	 considered	 are	 those	 associated	with	 legal	 counsel	 and	 the	 venue	

where	the	arbitraFon	is	agreed	to	take	place. 	All	of	this	should	be	considered	when	choosing	to	147

do	 arbitraFon.	 Even	 though	 the	 process	 is	 not	 in	 an	 official	 court,	 the	 repercussions	 as	 per	

arbitraFon	award	can	be	serious	and	the	costs,	as	demonstrated,	can	be	substanFal.	

2.4.2	Forms	of	arbitra'on	

There	 are	 several	 forms	 of	 arbitraFon.	 Well-known	 forms	 of	 arbitraFon	 include	 consensual-,	

statutory-,	court-directed-	ad	hoc-,	and	 insFtuFonal	arbitraFon.	 ‘Consensual	arbitraFon’	refers	to	

two	parFes	submisng	their	dispute	to	arbitraFon	without	being	forced	by	legislaFon	or	clauses	in	

contracts. 	‘Statutory	arbitraFon’,	on	the	other	hand,	refers	to	arbitraFon	where	the	parFes	are	148

obligated	to	go	to	arbitraFon	by	law,	as	example,	 in	terms	of	the	Labour	RelaJons	Act 	(LRA)	in	149

 Ware SJ, Principles of Alternative Dispute Resolution (2007) 2 ed 18145
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certain	employment	disputes	 in	South	Africa.	 It	also	happens	that	a	court	 iniFally	hears	a	ma@er	

and	then	decides	that	the	ma@er	must	be	deferred	to	arbitraFon.	This	oken	occurs	in	family	law	

ma@ers. 	This	type	of	arbitraFon	is	called	‘court-directed	arbitraFon’. 	‘Ad	hoc	arbitraFon’	refers	150 151

to	clauses	or	agreements	that	oblige	the	parFes	to	go	to	arbitraFon	rather	than	to	go	to	court. 	152

‘InsFtuFonal	 arbitraFon’	 is	 similar	 to	 ad	 hoc	 arbitraFon,	 however,	 the	 agreement	 to	 arbitrate	

specifies	that	the	arbitraFon	must	be	conducted	through	an	agreed	arbitraFon	insFtuFon. 	While	153

such	arbitraFon	insFtuFons	are	generally	more	expensive,	due	to	the	reputaFon	and	credibility	of	

such	insFtuFons,	the	awards	of	such	insFtuFons	are	well	respected. 		154

Apart	 from	 the	 aforesaid	 forms	 of	 arbitraFon,	 there	 are	 also	 several	 less-known	 forms	 of	

arbitraFon.	One	such	less-known	form	of	arbitraFon	is	‘documents-only	arbitraFon’. 	This	form	of	155

arbitraFon	is	considered	where	the	parFes	agree	that	an	arbitraFon	based	on	oral	evidence	might	

inconvenience	 them	 or	 is	 not	 required,	 and	 that	 documentary	 evidence,	 such	 as	 affidavits,	 will	

suffice.	 ‘Fast-track	 arbitraFon’	 refers	 to	 an	 arbitraFon	 where	 the	 parFes	 agree	 on	 a	 specific	

deadline	so	that	the	ma@er	comes	to	conclusion	within	the	parFes’	realm	of	what	they	regard	as	

reasonable. 	 ‘Ex	 parte	 arbitraFon’	 caters	 for	 a	 scenario	 where	 only	 one	 party	 a@ends	 the	156

arbitraFon. 	 This	 is	 the	 claimant	 who	 regardless	 of	 the	 defendant’s	 a@endance	 has	 to	 give	157

evidence	for	his	or	her	case,	while	the	defendant	can	submit	a	defence	through	a	statement.	

From	the	above	it	is	apparent	that	there	is	a	variety	of		arbitraFon	processes	and,	unless	statutory	

arbitraFon	makes	a	specific	process	compulsory,	 it	 is	 for	 the	parFes	 to	select	 the	 form	that	best	

suits	their	needs.	

2.5	Conclusion	

The	chapter	served	as	 introducFon	to	ADR	overall	and	proceeded	to	provide	 further	 insight	 into	

the	processes	of	negoFaFon	and	arbitraFon	as	two	of	the	most	commonly	used	forms	of	ADR.	ADR	

methods	are	capable	of	being	suited	to	the	parFes’	needs	and	of	working	towards	a	process	that	
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caters	for	the	needs	of	the	parFes.	Flexibility	as	well	as	adaptability	can	play	an	important	role	in	

resolving	a	dispute	in	a	way	that	saFsfies	the	circumstances	of	the	dispute.	This	allows	the	parFes	

to	 resolve	 the	dispute	 in	a	manner	 that	 suits	 their	needs. 	 This	does	not	mean	 that	 success	 is	158

guaranteed.	 However,	 it	 allows	 for	 a	 needs-specific	 response	 to	 the	 dispute	 and	 ulFmately	 the	

resoluFon	of	it.		

The	 following	 chapter	 will	 focus	 on	 the	 process	 of	 mediaFon	 specifically	 in	 the	 South	 African	

context.		

 Stipanowich T Arbitration: The New Litigation (2010) U. Ill. L. Rev. 1 8158
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Chapter	3:	Media'on	in	South	Africa	

3.1	Introduc'on	

Having	broadly	 introduced	ADR,	notably	negoFaFon	and	arbitraFon,	processes	 in	chapter	2,	 this	

chapter	will	focus	on	the	ADR	process	of	mediaFon	specifically.	The	general	principles	underlying	

mediaFon	 will	 be	 explained	 as	 well	 as	 different	 concepts	 relaFng	 to	 mediaFon.	 MediaFon	 as	

uFlised	 in	 South	 Africa	 will	 be	 considered,	 specifically	 with	 reference	 to	 the	 fields	 of	 labour,	

company,	and	family	law.	

3.2	Background	to	media'on	in	South	Africa	

MediaFon	 as	 an	 informal	 and	 voluntary	means	 of	 resolving	 disputes	 reaches	 back	 as	 far	 as	 the	

beginning	of	chronology. 	The	term	mediaJon	is	derived	from	the	LaFn	words	mediaJo,	medius	159

and	 medius	 fratris	 et	 sororis,	 which	 can	 respecFvely	 be	 translated	 to	 mean	 ‘mediaFon’,	

‘intermediate’	(as	adjecFve),	and	‘being	the	intermediate	between	brother	and	sister’	(as	noun). 	160

From	 the	 origin	 of	 the	 word	 the	 aim	 of	 mediaFon	 can	 be	 derived	 as	 finding	 a	 middle	 ground	

between	parFes,	as	well	as	denoFng	the	assistance	offered	by	a	neutral	third	party	who	helps	the	

parFes	in	a@empts	to	reach	middle	ground	in	a	conflict. 		161

South	Africa	has	a	long	history	of	tradiFonal	communiFes	implemenFng	correcFve	procedures	to	

resolve	 disputes.	 Of	 parFcular	 importance	 is	 the	 Xhosa	 and	 Zulu	 concept	 of	 ubuntu.	 Ubuntu	

conveys	 that	 a	 person	 is	 a	 person	 through	 other	 people’. 	 This	 highlights	 the	 importance	 of	162

community	and	values,	such	as	tolerance,	empathy,	 respect,	communicaFon	and	compromise. 	163

Disputes	in	such	tradiFonal	communiFes	are	resolved	by	applicaFon	of	values	inherent	to	ubuntu.	

Likewise,	the	Pedi	endorses	that	parFes	must	first	a@empt	to	resolve	a	dispute	themselves	before	

involving	community	chiefs	and	families. 	Should	this	fail,	there	is	a	hierarchy	of	tradiFonal	courts	164

that	must	 be	 turned	 to,	 where	 the	 chief	 will	 try	 to	 uphold	 the	 harmony	 of	 the	 community	 by	

encouraging	the	parFes	to	resolve	the	dispute. 		165
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MediaFon	a@ained	increased	a@enFon	in	South	Africa	during	the	1980s	with	the	formaFon	of	the	

Independent	 MediaFon	 Service	 of	 South	 Africa	 (IMSSA)	 in	 1984.	 IMSSA	 was	 formed	 as	 an	

alternaFve	to	an	inefficient	court	system. 	During	the	Fme	of	poliFcal	transiFon	leading	up	to	the	166

era	 of	 democracy	 in	 1994,	 the	 NaFonal	 Peace	 Accord	 determined	 that	 African	 tradiFons	 with	

regard	to	dispute	resoluFon	should	be	implemented. 	The	NaFonal	Peace	Accord	was	created	to	167

assist	South	Africa	with	the	transiFon	into	a	democraFc	state	by	providing	for	structures	aimed	at	

preserving	peace. 		168

From	 the	 above	 it	 becomes	 clear	 that	 mediaFon	 has	 since	 as	 far	 back	 as	 the	 1980s	 already	

received	 support	 from	 the	 legal	 community	 and	 other	 stakeholders.	 Its	 relevance	 is	 ever-

increasing,	 with	mediaFon	well	 provided	 for	 in	 divorce	 proceedings,	 family,	 environmental,	 and	

labour	law	in	South	Africa. 	169

3.3	Understanding	media'on	

Before	turning	to	the	posiFon	in	South	Africa	specifically,	the	discussion	below	will	first	provide	a	

brief	introducFon	to,	and	general	overview	of,	mediaFon	as	a	form	of	ADR.		

3.3.1	Introduc'on	to	media'on	

MediaFon	could	be	formulated	as	expressing	that	a	conflict	is	the	property	of	the	parFes	and	that	

they	 are	 generally	 able	 to	 resolve	 the	 dispute	 amongst	 themselves. 	 This	 strengthens	 the	170

autonomy	 and	 dignity	 of	 parFes	 as	 encapsulated	 in	 the	 ConsFtuFon. 	 The	 parFes	 involved	 in	171

mediaFon	control	 the	process	and	the	conclusion	 to	 their	conflict.	Therefore,	 it	 can	be	said	 that	

mediaFon	supports	the	noFons	of	both	autonomy	and	dignity,	as	it	empowers	parFes	to	resolve	a	

conflict	effecFvely. 		172

EncapsulaFng	 a	 precise	 definiFon	 of	 mediaFon	 has	 however	 been	 difficult. 	 MediaFon	 as	 a	173
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process	 in	 itself	 can	 vary	 vastly,	 largely	 due	 to	 the	 different	 purposes	 of	 mediaFon	 and	 the	

circumstances	in	which	people	wish	to	implement	it. 	While	one	definiFon	of	mediaFon	might	be	174

suited	to	a	specific	instance,	it	could	at	the	same	Fme	be	deemed	irrelevant	or	faulty	in	a	different	

situaFon.	Consequently,	the	flexibility	of	mediaFon	processes	makes	it	difficult	to	define	the	term	

in	 exact	 words.	Mediators	 themselves	 also	 have	 different	 understandings	 of	mediaFon	 and	 the	

moFves	 and	 context	 of	mediaFon	 differ.	 Various	 theoreFcal	 approaches	 to	mediaFon	 exist,	 but	

none	has	 been	 accepted	 to	 the	degree	 that	 it	 provides	 for	 a	 clear	 definiFon. 	 In	 South	Africa,	175

definiFons	 of	mediaFon	 are	 	 essenFally	 working	 definiFons	 -	 the	 result	 of	 experience	 and	 the	

contextual	 use	 of	 mediaFon,	 rather	 than	 being	 founded	 on	 a	 single,	 universally	 accepted,	

definiFon. 		176

There	 are	 two	 approaches	 of	 significant	 relevance,	 which	 dictate	 how	 mediaFon	 should	 be	

defined, 	 that	 is,	 the	 conceptualist	 approach	 and	 the	 descripJve	 approach.	 The	 conceptualist	177

approach	focuses	on	the	ideals	of	a	process,	so	as	to	characterise	the	process	by	its	ideal	values,	

principles	 and	objecFves. 	DefiniFons	based	on	 this	 approach	have	however	been	 criFcised	or	178

invalidated	for	not	being	an	accurate	reflecFon	of	the	process.	For	 instance,	while	a	definiFon	of	

mediaFon,	which	specifies	the	‘improvement	of	relaFonships’ ,	might	apply	to	some	instances	of	179

mediaFon,	 this	 is	not	 the	 case	with	all	mediaFons,	parFcularly	where	protecFng	 relaFonships	 is	

not	 the	goal	of	 the	parFes	who	control	 the	process. 	This	 research	 supports	 the	view	 that	 the	180

conceptualist	 approach,	 in	 focusing	on	 ideals,	 hinders	 an	 accurate	definiFon	of	mediaFon	 since,	

deviaFon	from	ideals	is	oken	considered	the	norm	rather	than	the	excepFon.	

An	 approach	 that	 looks	 at	 the	 pracFce	 of	 a	 process,	 rather	 than	 ideals,	 is	 the	 descripFve	

approach. 	The	descripFve	approach	focuses	on	the	reality,	mostly	disregarding	norms	and	rules,	181

as	 it	 recognises	 that	 a	 flexible	 process,	 such	 as	mediaFon,	 will	 inevitably	 lead	 to	 inaccuracy	 or	
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values	that	go	unnoFced. 	The	descripFve	approach	is	however	also	not	without	shortcomings.	182

One	such	shortcoming	 is	that	definiFons	stemming	from	the	descripFve	approach	are	oken	very	

short	and	not	overly	helpful	or	descripFve. 		183

Although	mediaFon	 is	 already	uFlised	 in	 the	 South	African	ADR	 landscape	 in	 the	 absence	of	 an	

accepted,	 clear,	 definiFon,	 there	 are	 compelling	 reasons	 for	 a@empFng	 to	 find	 an	 official	

definiFon.	 Should	 government	 decide	 to	 provide	 funding	 for	 mediaFon	 it	 will	 be	 important	 to	

know	when	parFes	 (the	who	 quesFon)	will	 qualify	 for	what	 type	of	mediaFon	 intervenFon	 (the	

what	 quesFon).	 A	 single	 accepted	 definiFon	 will	 also	 offer	 increased	 security	 and	 certainty	 to	

people	using	mediaFon.	A	definiFon	should	also	not	only	 set	out	what	mediaFon	 is	and	what	 it	

does,	but	also	what	it	should	not	do,	so	that	people	or	interest	groups	can	be	prevented	from	using	

mediaFon	for	own	benefit	at	the	expense	of	someone	else. 		184

Notwithstanding	 the	 fact	 that	 no	 official	 definiFon	 of	 mediaFon	 exists,	 there	 are	 some	 core,	

secondary,	 and	 variable	 features	 that	 have	 been	 idenFfied	 as	 underlying	 most	 mediaFon	

processes.	Core	 features	 provide	 that	mediaFon	 is	 a	 ‘decision-making	progress,	 in	which	parFes	

are	 assisted	 by	 a	 third-party,	 the	 mediator,	 who	 a@empts	 to	 improve	 the	 process	 of	 decision	

making,	and	to	assist	the	parFes	reach	an	outcome	to	which	each	of	them	can	assent’. 	It	should	185

however	be	noted	that	mediaFon	remains	a	dispute	resoluFon	process	and	that	not	all	disputes	

will	 ulFmately	 be	 resolved.	 As	 the	 parFes	 involved	 in	mediaFon	 are	 acFvely	working	 towards	 a	

decision,	Boulle	aptly	argues	that	mediaFon	is	thus	more	accurately	to	be	referred	to	as	a	decision-

making	process. 	186

Secondary	 features	 relate	 to	 the	values	and	moFves	 that	underlie	mediaFon. 	These	are	more	187

idealisFc	 than	 core	 features	 and	will	 not	 necessarily	 be	 present	 in	 every	 instance	 of	mediaFon.	

However,	the	nature	of	mediaFon	and	the	theoreFcal	basis	for	it	recognise	that	these	features	as	

desirable.	 MediaFon	 ideally	 brings	 clarity	 in	 order	 for	 the	 dispute	 resoluFon	 process	 to	 be	

streamlined	 and	 to	 make	 it	 possible	 to	 decide	 on	 those	 issues	 that	 are	 most	 important. 	188
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MediaFon	 should	 also	 enhance	 the	 communicaFon	 between	 parFes	 and	 idenFty	 needs	 and	

interests. 	The	process	 should	 take	 the	party	 concerns	and	apprehensions	 regarding	 the	 issues	189

into	 account	 and	work	 on	 the	 premise	 of	 improving	 the	 relaFonship,	 rather	 than	 hampering	 it.	

MediaFon	 should	 also	 support	 and	 assist	 the	 parFes	 to	 take	 a	 stand	 and	 make	 a	 decision	

themselves.	In	order	to	achieve	this,	a	secondary	feature	means	that	the	process	ideally	equips	the	

parFes	with	techniques	to	do	so	and	to	turn	their	focus	to	finding	an	acceptable	soluFon. 	190

Variable	features	are	features	that	largely	relate	to	the	parFes	themselves	and,	different	from	core	

and	secondary	features,	cannot	be	regarded	as	an	intrinsic	part	of	mediaFon.	 Variable	features	191

include	reliance	on	the	law	in	making	a	decision,	the	choice	of	the	mediator,	and	the	standing	of	

the	mediated	outcome.  192

3.3.2	Key	(core)	features	of	media'on	

Even	though	mediaFon	is	organised	to	some	extent,	it	largely	remains	a	fairly	flexible	and	informal	

process	as	the	parFes	are	able	to	decide	on	issues,	such	as	who	will	be	allowed	to	a@end,	which	

issues	will	be	discussed,	and	where	the	process	will	take	place. 	Certain	features	are	however	so	193

significant	 to	 any	 mediaFon	 process	 that	 they	 may	 be	 classified	 as	 key,	 or	 core,	 features	 of	

mediaFon.	While	such	 features	are	not	 rigid,	 they	are	 ideally	 to	be	 regarded	as	guidelines	 to	be	

followed	as	 far	 as	possible. 	 These	 features	may	be	 changed	and	adjusted	by	 the	parFcipaFng	194

parFes	so	that	the	mediaFon	best	suits	their	needs.	This	adjustability	serves	the	purpose	of	making	

mediaFons	more	accessible	for	the	parFes	and	less	inFmidaFng. 		195

The	first	of	 such	 core	 features	of	mediaFon	 is	 that	 the	parFcipaFon	of	all	 parFes	 is	essenFal. 	196

ParFes	 can	express	 themselves	 to	one	another	and	 to	 the	mediator,	while	 retaining	 the	 right	 to	

bargain	and	negoFate.	In	addiFon,	parFes	own	the	right	to	make	a	decision. 	This	means	that	the	197
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decision	 remains	 in	 the	 hands	 of	 the	 parFes.	 This	 conforms	 to	 the	 idea	 that	 parFes	must	 take	

responsibility	for	their	choices	as	well	as	their	dignity	and	autonomy.	ParFcipaFon	is	said	to	create	

outcomes	that	are	be@er	received	by	the	parFes,	because	they	have	a	sense	of	being	responsible	

for	the	outcome.	In	reality,	however,	parFcipaFon	of	the	parFes	is	not	always	as	expected. 	This	198

can	be	the	result	of	various	variable	factors,	such	as	ignorance	or	advice	from	lawyers.	Generally,	it	

is	desirable	for	the	lawyers	to	encourage	acFve	parFcipaFon. 	199

Secondly,	 in	mediaFon	 any	 se@lement	 should	 be	 based	 on	 voluntary	 agreement. 	 In	 reaching	200

such	an	agreement,	legal	rules	and	norms	can	be	consulted;	however,	if	the	parFes	decide	not	to	

consider	the	rules	of	law,	that	remains	within	their	discreFon. 	During	mediaFon	parFes	are	also	201

able	 to	 consider	 and	 examine	 each	 other’s	 points	 of	 view,	 so	 decisions	 in	 mediaFon	 have	 the	

potenFal	to	be	finely	tuned	to	the	parFes’	interests. 	202

Thirdly,	mediaFon	is	person-centered. 	This	is	different	from	liFgaFon	which	is	centred	around	an	203

act	for	which	someone	can	be	blamed	and	be	held	accountable	for.	MediaFon	does	not	have	the	

tools	to	ascertain	what	has	happened;	therefore,	the	parFes	are	not	encouraged	to	convince	the	

mediator	 of	 certain	 facts.	 MediaFon	 rather	 concerns	 itself	 with	 the	 people	 and	 their	 current	

situaFon	as	regards	to	their	current	needs	and	interests.	Hence,	the	se@lement	should	reflect	an	

improvement	of	the	interests	and	needs	of	the	parFes. 		204

Fourthly,	and	 in	addiFon	to	 the	above,	mediaFon	 is	also	relaFonal. 	This	means	 that	 there	 is	a	205

human	 dimension	 to	 it.	 Ideally,	 mediaFon	 is	 aimed	 at	 improving	 the	 relaFonship	 between	 the	

parFes.	Methods	uFlised	during	mediaFon	should	include	taking	into	consideraFon	the	emoFons	

of	the	parFes	and	acknowledging	these;	creaFng	awareness	of	each	party’s	needs;	implemenFng	

construcFve	 negoFaFon;	 and	 humanising	 the	 management	 of	 conflict. 	 Such	 a	 relaFonal	206
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approach	also	indicates	that	mediaFon	has	a	future	focus. 	This	allows	for	some	creaFve	freedom	207

with	 regard	 to	 the	 se@lement,	 e.g.	 tesFng	 an	 opFon	 for	 a	 while	 and	 then	 only	 deciding	 later	

whether	 this	opFon	 is	 feasible.	The	parFes	 then	have	 the	choice	 to	verify	 the	agreement,	make	

amendments	or	create	a	completely	new	agreement. 		208

Fikhly,	 and	 finally,	 mediaFon	 is	 private	 and	 confidenFal. 	 Unlike	 an	 open	 court	 system,	209

discussions	during	mediaFon	are	not	entered	 into	public	 record,	and	mediaFon	proceedings	are	

not	open	for	the	public	to	a@end,	unless	the	parFes	agree	otherwise.	MediaFon	is	also	done	on	a	

‘without	prejudice’	basis,	which	means	that	the	parFes	may	not	use	informaFon	obtained	during	

mediaFon	in	a	court	of	law. 	However,	confidenFality	is	not	a	defining	feature	of	mediaFon	as	the	210

legislature	may	set	limits	to	when	it	is	appropriate. 	211

3.3.3	Approaches	to	media'on	

There	 are	 generally	 three	 approaches	 to	 mediaFon	 that	 are	 most	 commonly	 used,	 namely,	

transformaFve,	 facilitaFve,	 and	evaluaFve	mediaFon. 	 Even	 though	 there	are	 slight	differences	212

between	the	three,	it	does	not	mean	that	a	mediaFon	cannot	uFlise	more	than	one	approach.	This	

is	also	in	line	with	the	feature	of	mediaFon	being	a	flexible	process.	

TransformaJve	mediaJon	 is	aimed	at	helping	parFes	transforming	their	relaFonship. 	The	focus	213

in	such	a	process	is	on	the	parFes	and	their	needs,	as	opposed	to	the	actual	dispute.	The	aim	is	for	

the	 parFes	 to	 engage	 with	 one	 another	 and	 to	 express	 themselves	 with	 the	 assistance	 of	 a	

mediator.	In	South	Africa,	transformaFve	mediaFon	is	most	commonly	used	in	sesngs	that	involve	

family	members,	communiFes,	work	relaFonships	and	workplace	mediaFon. 		214

FacilitaJve	mediaJon	 is	 focused	 on	 finding	 a	 process	 that	 best	 suits	 the	 respecFve	 parFes	 and	

their	 circumstances	 in	order	 to	achieve	a	 se@lement. 	 The	mediator	will	 choose	 the	place	and	215

process;	however,	he	or	she	does	not	acFvely	involve	him-	or	herself	in	the	process.	The	mediator	
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merely	sets	the	ground	rules,	but	limits	his	or	her	role	to	that	of	a	facilitator. 		216

EvaluaJve	mediaJon	 sees	 the	mediator	 taking	 an	 acFve	 role	 in	 the	 process. 	 The	mediator	 is	217

usually	an	expert	in	the	field	of	law	within	which	the	mediaFon	is	conducted.	Such	experFse	places	

the	mediator	in	a	posiFon	to	comment	and	guide	on	the	issues.	Being	an	expert,	the	mediator	will	

provide	 recommendaFons	 and	 guidance,	 as	well	 as	 an	 indicaFon	 regarding	 the	 posiFons	 of	 the	

parFes.	 His	 or	 her	 experFse	 enables	 the	 mediator	 to	 evaluate	 arguments	 and	 point	 out	

weaknesses	 and	 strengths.	 All	 of	 this	 assists	 the	 parFes	 in	 reaching	 an	 agreement.	 This	 type	 of	

mediaFon	is	oken	found	in	the	building	and	construcFon	professions. 	218

3.4	Media'on	in	South	Africa	

In	 South	 Africa,	 mediaFon	 can	 be	 either	 statutory	 or	 voluntary.	 Statutory	 mediaJon	 refers	 to	

mediaFon	 that	 is	 required	 by	 law	 and	 regulated	 by	 statute.	Voluntary	mediaJon	 in	 turn,	 as	 the	

name	suggests,	happens	on	 the	parFes’	own	accord. 	The	parFes	are	not	compelled	by	 law	to	219

mediate,	and	the	process	itself	is	completely	within	the	hands	of	the	parFes.	

3.4.1	Voluntary	media'on	

Voluntary	mediaFon	 is	dependent	on	the	parFes	and	their	respecFve	choices.	The	process	 itself,	

the	 appointed	 mediator	 and	 the	 surrounding	 circumstances	 can	 be	 freely	 selected	 by	 the	

parFes. 	This	however	also	means	that	since	no	party	is	compelled	to	mediate,	they	can	abandon	220

the	mediaFon	process	at	any	stage.	

The	 decision	 to	mediate	 is	 an	 important	 one,	 and	 the	 parFes	 should	 be	 aware	 of	 not	 only	 the	

benefits	of	mediaFon,	but	also	of	the	different	astudes	and	approaches	towards	solving	disputes.	

It	should	be	understood	that	mediaFon	is	a	strategic	process	of	working	together,	as	opposed	to	

the	win–lose	outcome	of	liFgaFon.		

Aker	 it	 has	 been	 decided	 that	mediaFon	 is	 going	 to	 take	 place,	 the	 first	 step	 in	 the	 voluntary	

mediaFon	process	is	the	preparaFon	phase. 	This	phase	usually	involves	steps	to	set	the	tone	of	221
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the	 mediaFon	 and	 decisions	 regarding	 the	 form	 it	 is	 going	 to	 take. 	 Ideally,	 this	 step	 should	222

increase	the	chances	of	reaching	an	agreement. 	Included	in	this	stage	is	that	the	parFes	have	to	223

appoint	a	mediator.	In	voluntary	mediaFon	the	parFes	are	free	to	choose	a	mediator;	however,	it	is	

recommended	that	they	take	into	consideraFon	the	experience	and	qualificaFon	of	the	mediator.	

In	addiFon	to	appoinFng	a	mediator,	the	parFes	can	conclude	a	mediaFon	agreement	in	wriFng.	

While	such	mediaFon	agreement	is	not	a	requirement,	it	might	prove	beneficial	as	it	lays	out	the	

ground	rules	relaFng	to	the	mediaFon,	and	the	parFes	can	refer	to	 it	at	a	 later	stage.	MediaFon	

agreements	 can	 set	 out	 Fme	 frames,	 make	 provisions	 regarding	 the	 degree	 of	 confidenFality,	

regulate	the	powers	of	the	mediator,	set	out	the	date(s)	and	Fme(s)	for	the	mediaFon	process,	the	

venue	where	 the	process	will	 take	place,	 as	well	 as	 the	duFes	of	 the	parFes. 	 The	 agreement	224

might	 also	make	 reference	 to	 informaFon	 exchange,	which	means	 that	 it	 regulates	 that	 certain	

documents	must	 be	 shared	by	 the	 respecFve	parFes	 as	means	 of	 encouraging	 open	discussion.	

Where	parFes	are	unwilling	to	disclose	informaFon,	an	opFon	would	be	to	disclose	informaFon	to	

the	 mediator	 directly.	 PreparaFon	 could	 also	 involve	 preliminary	 meeFngs,	 which	 are	 largely	

focused	on	the	mediaFon	agreement	and	informaFon	exchange.	If	the	parFes	cannot	agree	on	a	

mediaFon	 agreement	 or	 choose	 not	 to	 make	 use	 of	 it,	 then	 organisaFonal	 ma@ers	 should	 be	

agreed	upon	with	the	help	of	the	mediator. 	225

Because	of	the	benefits	that	mediaFon	presents,	 it	might	be	tempFng	to	suggest	that	mediaFon	

should	be	used	for	every	sort	of	dispute.	Such	a	view	has	however	been	held	to	be	too	facile. 	226

Where	voluntary	mediaFon	is	suggested	by	only	one	of	the	parFes,	it	would	be	prudent	for	legal	

counsel	 to	 advise	 the	 other	 party	 whether	 to	 agree	 to	 mediaFon	 based	 on	 the	 client’s	 best	

interest. 	Although	there	might	be	a	clash	of	interest	between	the	lawyer	and	the	client	in	terms	227

of	 legal	 fees	 (early	 se@lement	 during	 liFgaFon	 is	 generally	 associated	 with	 lower	 legal	 fees	 in	

comparison	to	prolonged	liFgaFon),	a	lawyer	has	a	professional	duty	to	act	in	the	best	interest	of	

the	 client. 	 It	 is	 therefore	 advisable	 for	 the	 parFes	 to	 analyse	 circumstances	 and	 to	 decide	228
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whether	the	dispute	is	suitable	and	ripe	for	mediaFon. 	229

Whether	a	dispute	is	suitable	for	mediaFon	is	dependent	on	the	surrounding	circumstances.	Most	

disputes	 have	 the	 potenFal	 to	 be	 resolved	by	 agreement	 between	 the	 parFes,	 although	 certain	

disputes	remain	be@er	suited	for	mediaFon	than	others.	When	a	dispute	concerns	a	relaFonship,	

the	conFnuaFon	of	which	is	important,	parFes	ideally	want	to	stay	in	control	of	the	outcome. 	In	230

addiFon,	 when	 both	 parFes	 have	 a	 good	 reason	 for	 the	 dispute,	 meaning	 that	 no	 party	 is	

inherently	wrong	 and	 the	 dispute	 is	 largely	 due	 to	miscommunicaFon,	while	 there	 is	 no	 power	

difference,	then	the	ma@er	is	likely	to	be	suitable	for	mediaFon.	Other	factors	that	could	influence	

on	the	suitability	of	the	ma@er	for	mediaFon	are	ma@ers	where	a	quick	resoluFon	 is	 favoured,	 ,	

where	complex	issues	are	involved,	and	where	case	law	has	set	a	precedent	which	parFes	would	

like	to	avoid. 		231

Ripeness	 refers	 to	 the	 best	 Fme	 for	 a	 dispute	 to	 be	 resolved	 by	 mediaFon. 	 In	 voluntary	232

mediaFon	 parFes	 are	 able	 to	 decide	 themselves	 when	 to	 mediate.	 MediaFon	 can	 generally	

commence	either	before	or	aker	formal	court	proceedings	have	been	 insFtuted. 	 It	 is	however	233

favourable	 to	 commence	 the	 process	 before	 the	 commencement	 of	 legal	 proceedings	 as	 that	

would	 result	 in	 lower	 costs.	 On	 the	 other	 hand,	 it	 can	 be	 argued	 that	mediaFon	 benefits	 from	

some	sort	of	previous	adversarial	conflict.	This	allows	for	parFes	to	rid	themselves	of	hard	feelings	

that	have	accumulated	over	Fme.	Such	an	approach	might	however	be	counterproducFve	where	it	

reinforces	the	hard	feelings	between	the	parFes	and	increases	emoFons.	In	addiFon,	at	this	stage,	

parFes	might	be	more	aware	of	 the	consequences	related	to	 liFgaFon	as	opposed	to	mediaFon,	

which	could	prompt	them	to	be	more	agreeable. 	A	risk	associated	with	proposing	mediaFon	too	234

early	could	be	that	the	other	party	might	see	it	as	a	sign	of	weakness	and	that	the	proposing	party	

expects	to	lose	in	court.	This	can	then	have	a	negaFve	influence	on	mediaFon,	as	the	other	party	

might	 have	 high	 expectaFons	 for	 an	 agreed	 se@lement. 	 Therefore,	 in	 order	 to	 determine	235

whether	the	Fme	is	ripe,	one	needs	to	take	various	factors	into	consideraFon.	
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3.4.2	Statutory	media'on	

There	 are	 currently	 around	 50	 Acts	 of	 Parliament	 that	 refer	 to	 mediaFon	 in	 South	 Africa. 	236

Mandatory	(or	statutory)	mediaJon	requires	parFes	to	go	through	mediaFon	first	before	they	can	

approach	 a	 court.	 Should	 no	 agreement	 come	 from	 this,	 then	 there	 is	 nothing	 prevenFng	 the	

parFes	from	going	to	have	their	dispute	resolved	in	court. 	237

What	will	be	discussed	below	 is	statutory	mediaFon	as	provided	for	 in	South	African	 labour	 law,	

family	law	and	company	law,	three	areas	of	law	in	which	mediaFon	is	most	commonly	encountered	

in	South	Africa.	

3.4.2.1	The	Labour	Rela'ons	Act	66	of	1995	(LRA)	and	the	Commission	for	Concilia'on	Media'on	

and	Arbitra'on	(CCMA)	

MediaFon	 is	 regarded	 as	 a	 form	 of	 conciliaFon	 under	 the	 LRA.	 In	 parFcular,	 secFon	 135(3)	

prescribes	mediaFon	as	one	of	three	ways	in	which	a	conciliator	may	decide	to	deal	with	a	ma@er	

that	has	been	referred	for	conciliaFon. 	As	such,	mediaFon	as	a	form	of	conciliaFon	conducted	238

under	the	auspices	of	secFon	135(3)	is	discussed	below. 	Statutory	mediaFon	has	the	advantage	239

of	 compelling	 parFes	 to	 engage	 in	 mediaFon,	 with	 the	 result	 that	 parFes	 might	 be	 more	

commi@ed	to	finding	a	soluFon.		

The	 CCMA	was	 created	 through	 the	 LRA	 as	 a	 result	 of	 the	 shortcomings	 experienced	 with	 the	

former	industrial	courts. 	While	the	former	industrial	courts	were	originally	intended	to	be	easily	240

accessible	and	to	resolve	disputes	at	a	fast	pace	and	at	low	cost,	those	objecFves	were	not	met. 	241

The	legislature	a@empted	to	address	such	issues	by	providing	for	the	creaFon	of	the	CCMA	under	

the	auspices	of	 the	LRA.	Consequently,	 the	CCMA	 is	a	 creature	of	 statute	and	may	only	operate	

under	prescribed	condiFons. 		242

Statutory	conciliaFon	is	regulated	by	the	CCMA	only	where	so	provided	for	in	the	LRA.	Issues	that	
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fall	 under	 the	 jurisdicFon	 of	 the	 CCMA	 for	 purposes	 of	 conciliaFon	 are,	 amongst	 others,	 the	

disclosure	 of	 informaFon;	 issues	 relaFng	 to	 the	 interpretaFon	 of	 applicaFon	 of	 a	 collecFve	

agreement	 if	 agreed	 and	 the	 procedure	 fails;	 enforcement	 of	 a	 council’s	 collecFve	 agreement;	

dismissal	in	the	context	of	a	closed	shop	agreement;	unfair	dismissal;	and	unfair	labour	pracFces	in	

relaFon	to	probaFon. 		243

For	a	ma@er	to	be	conciliated	before	the	CCMA,	the	dispute	must	be	one	 in	the	realm	of	 labour	

law	as	provided	for	in	the	LRA.	As	the	CCMA	is	a	creature	of	statute,	the	jurisdicFon	of	the	CCMA	

flows	 from	 the	 fact	 that	 a	 ma@er	 is	 one	 involving	 an	 employment	 relaFonship.	 This	 bears	 the	

noFon	that	a	conciliator	must	first	establish	whether	the	ma@er	to	be	conciliated	falls	within	the	

jurisdicFon	of	the	CCMA.	This	has	to	be	done	early	on	in	the	process. 		244

The	aim	of	conciliaFon	is	for	the	parFes	to	se@le	their	dispute	by	reaching	a	mutually	acceptable	

agreement	 through	 the	assistance	of	 the	conciliator.	 The	conciliator	however	does	not	have	any	

power	 to	 force	 the	 parFes	 to	 se@le	 a	ma@er.	 At	 the	 end	 of	 a	 conciliaFon	 process	 in	 which	 no	

se@lement	was	 reached,	 a	 cerFficate	of	 outcome	will	 be	 awarded,	which	 shows	 the	 exact	 issue	

that	was	discussed	and	that	the	a@empt	to	se@le	was	meaningful. 		245

Different	 to	 private	mediaFon,	 the	 parFes	 do	 not	 agree	 on	 a	mediator	 and	 date,	 as	 the	 CCMA	

provides	 for	 those	 issues.	 An	 advantage	 however	 is	 that	 the	 costs	 are	 usually	 covered	 by	 the	

CCMA.	Despite	the	fact	that	the	goal	is	simplicity	and	effecFveness,	the	fact	that	the	conciliator	has	

to	make	a	finding	on	the	employment	relaFonship,	could	however	become	problemaFc. 	It	may	246

render	the	process	more	formal	than	normally	associated	with	mediaFon.	

3.4.2.2	Companies	Act	71	of	2008	

Statutory	mediaFon	is	also	provided	for	in	the	Companies	Act. 	That	the	Companies	Act	provides	247

for	mediaFon	and	can	be	linked	to	a	finding	in	the	’Guidelines	for	Corporate	Law	Reform’, 	which	248

recognises	that	the	foregoing	rules	regulaFng	corporate	rights	were	intricate. 	In	order	to	remedy	249
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the	status	quo,	it	was	suggested	that	a	less	formalisFc	approach	should	be	taken,	in	order	to	allow	

parFes	a	more	readily	available	manner	to	find	recourse.	 In	addiFon,	the	InsFtute	of	Directors	 in	

Southern	Africa	(IoDSA)	included	paragraph	81	in	the	‘Code	on	Corporate	Governance’ .	It	states	250

that	 it	 is	 essenFal	 for	 directors	 and	 execuFves	 that	 disputes	 be	 resolved	 in	 a	 manner	 that	 is	

effecFve,	expediFous	and	efficient. 	The	needs,	interests	and	rights	of	employees	must	be	taken	251

into	consideraFon,	and	a	dispute	resoluFon	system	should	not	work	in	a	manner	that	exhausts	the	

finances	 of	 the	 company.	 Paragraph	 84	 of	 the	 Code	 provides	 insight	 on	 how	 this	 can	 be	

implemented,	and	explains	that	referral	to	a	court	or	to	arbitraFon	may	not	be	the	best	manner	

concerning	the	above-menFoned	factors.	The	paragraph	highlights	 the	 importance	of	mediaFon,	

and	that	 it	has	the	ability	to	enhance	the	relaFonship. 	The	Companies	Act, 	which	came	into	252 253

effect	in	2008,	took	this	into	consideraFon	and	allows	for	disputes	to	be	resolved	through	ADR. 	254

The	Act	also	specifies	in	secFon	15(6)	that	the	Memorandum	of	IncorporaFon	(MOI)	is	binding	on	

the	 parFes.	 Therefore,	 the	MOI	 could	 be	 used	 as	 the	 basis	 for	 using	 mediaFon	 in	 commercial	

disputes.	As	 long	as	the	MOI	prescribes	that	mediaFon	must	be	used	before	any	other	means	of	

dissolving	the	dispute,	this	will	be	enforceable. 		255

Furthermore,	secFon	156	of	the	Companies	Act	provides	that	corporate	disputes	can	be	resolved	

through	 dispute	 resoluFon	 as	 an	 alternaFve	 to	 going	 to	 the	 Companies	 Commission	 or	 the	

court. 	 According	 to	 the	 Act,	 a	 party	 to	 a	 dispute	 could	 approach	 the	 Companies	 Tribunal,	 an	256

accredited	enFty	or	any	other	person. 	The	parFes	are	then	required	to	mediate;	however,	there	257

is	no	provision	in	the	Act	which	requires	the	parFes	to	take	part	in	the	mediaFon	in	good	faith. 	258

When	the	mediator	does	not	see	any	merit	in	the	mediaFon	or	comes	to	the	conclusion	that	one	

of	the	parFes	 is	not	taking	part	 in	good	faith,	a	cerFficate	has	to	be	issued	by	him	or	her	staFng	
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that	the	mediaFon	did	not	resolve	the	dispute. 		259

The	wording	in	the	Companies	Act	speaks	of	mediaFon	as	an	alternaFve	to	court	proceedings.	This	

suggests	that,	where	the	mediaFon	was	unsuccessful,	the	parFes	are	barred	from	approaching	the	

Tribunal	or	the	courts. 	However,	this	is	unlikely	to	have	been	the	intenFon	of	the	lawmaker,	as	it	260

would	 mean	 that	 non-cooperaFon	 would	 result	 in	 a	 situaFon	 where	 the	 ma@er	 remains	

unresolved,	 which	 could	 even	 be	 the	 result	 of	 bad	 faith	 or	 non-engagement	 in	 the	 mediaFon	

process. 	A	more	 likely	 interpretaFon	would	be	one	that	 is	 similar	 to	 the	approach	of	 the	LRA.	261

ParFes	could	mediate	prior	to	going	to	the	courts,	but	where	the	mediaFon	is	not	successful,	the	

parFes	can	go	 to	 the	courts. 	Despite	 that,	 the	Companies	Amendment	Bill	of	2018	states	 that	262

where	the	mediaFon	process	has	been	unsuccessful,	one	of	the	parFes	could	refer	the	ma@er	to	

arbitraFon,	where	it	will	be	resolved	by	way	of	a	final	and	binding	finding	of	the	arbitrator. 	263

3.4.2.3	Family	media'on	

MediaFon	in	family	law	has	become	increasingly	relevant	in	South	Africa	since	the	1990s. 	There	264

have	been	a	number	of	decisions	by	the	courts	which	are	worth	taking	note	of.	In	Townsend-Turner	

v	Morrow, 	 the	court	was	approached	to	grant	an	order	for	the	right	of	access.	The	applicaFon	265

was	made	by	the	grandmother	and	her	husband	regarding	their	grandchild.	The	child’s	mother	–	

who	was	the	grandmother’s	daughter	–	died	of	cancer,	which	resulted	in	the	child	growing	up	with	

the	 father.	 The	presiding	officer	 ruled	 that	 the	applicaFon	 should	be	dismissed	and	ordered	 the	

parFes	to	a@end	mediaFon.	He	 jusFfied	this	decision	by	menFoning	that	mediaFon	would	assist	

the	parFes	in	dealing	with	future	conflicts	and	to	handle	it	 in	a	manner	that	does	not	jeopardise	

the	best	interest	of	the	child. 		266

The	Townsend-Turner	ma@er	was	decided	prior	to	the	commencement	of	the	Children’s	Act. 	The	267
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Children’s	Act	(secFon	7(1))	now	provides	that	a	Children’s	Court	can	refer	a	ma@er	to	mediaFon	

where	the	circumstances	allow	for	it.	The	ma@er	can	also	be	directed	to	mediaFon	where	the	issue	

in	quesFon	is	whether	an	unmarried	biological	father	has	fulfilled	the	requirements	in	terms	of	s	

21(1)	of	the	Act. 	In	terms	of	the	Act,	the	mediator	has	to	be	a	suitably	qualified	person,	a	social	268

service	professional,	or	a	family	advocate. 	The	Act	further	sFpulates	that	co-holders	of	parental	269

responsibiliFes	and	rights	first	have	to	try	to	agree	on	a	parenFng	plan	before	proceeding	to	court.	

In	a@empFng	to	agree	on	a	parenFng	plan,	the	parFes	have	to	go	to	mediaFon. 	This	does	not	270

mean	that	they	have	to	complete	the	mediaFon	successfully;	however,	the	Act	emphasises	that	an	

a@empt	has	to	be	made. 	A	court	also	has	the	power	to	do	a	pre-hearing,	where	they	a@empt	to	271

mediate	between	the	parFes.		

Aker	the	commencement	of	the	Children’s	Act,	there	have	been	numerous	decisions	by	the	courts	

that	refer	to	mediaFon.	In	Brownlee	v	Brownlee, 	the	Johannesburg	High	Court	imposed	the	costs	272

of	 liFgaFon	on	the	parFes’	 lawyers,	as	 they	had	 failed	to	advise	 the	parFes	 to	mediate.	 In	MB	v	

NB, 	the	presiding	officer	commented	that	the	money	spent	by	the	dispuFng	parFes	on	a@orney	273

fees	 could	 have	 been	 put	 to	 be@er	 use,	 indicaFng	 that	 it	 could	 have	 contributed	 towards	 the	

educaFon	of	the	children	in	quesFon.	The	presiding	officer	stated:	

‘I	asked	her	whether	the	resoluFon	of	the	case	through	mediaFon	had	been	mooted	by	

her	 legal	 advisers.	 She	 said	 it	 had	 not,	 but	 she	went	 on	 to	 explain	 that	 she	 thought	

mediaFon	would	have	served	no	purpose.	Though	this	was	her	response	to	a	quesFon	

put	by	me,	it	is	ulFmately	a	ma@er	on	which,	not	being	an	expert,	she	can	entertain	no	

informed	belief.’ 	274

The	presiding	officer	ruled	that	he	believed	that	the	legal	counsel	failed	to	make	the	clients	aware	
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the child are that: I) that the unmarried father lived with the mother at the time of the child’s birth 
or that he II) consents to being identified as such III) contributes or has attempted in good faith to 
contribute to child’s upbringing for reasonable period III) contributes or has attempted in faith to 
contribute towards expenses in connection with the maintenance of the child for a reasonable 
period

 Boniface A Family Mediation in South Africa: Developments and Recommendations (2015) 78 269

THRHR 397

 Children’s Act 38 of 2005 S32(2)270

 Boniface A Family Mediation in South Africa: Developments and Recommendations (2015) 78 271

THRHR 397

 Brownlee v Brownlee (2008) 25274272

 MB v NB (2008/25274) (2009) ZAGPJHC 76; 2010 (3) SA 220 (GSJ)273

 MB v NB (2008/25274) (2009) ZAGPJHC 76; 2010 (3) SA 220 (GSJ) para 50274

http://etd.uwc.ac.za/ 
 



of	 the	benefits	 that	mediaFon	would	have	granted	them	and	that	 the	clients’	best	 interests	had	

not	been	served.	He	then	went	on	to	limit	the	fees	of	the	lawyers	as	a	consequence	for	their	failure	

to	inform	the	clients	properly.		

The	aforesaid	cases	represent	the	change	that	needs	to	take	place	in	the	legal	world	in	South	Africa	

in	as	far	as	ADR,	and	in	parFcular	mediaFon,	is	concerned.	Many	resources	and	Fme	are	needlessly	

spent	on	liFgaFon,	when	mediaFon	could	be	consulted	first.	It	also	shows	how	mediaFon	receives	

endorsement	 from	 the	 courts.	 This	 could	 gradually	 lead	 to	 changes.	 As	 stated	 by	 Brassey	 in	

commenFng	on	the	MB v NB judgement:	“mediaFon	was	the	be@er	alternaFve	and	it	should	have	

been	 tried.” 	Referring	 to	 it	as	 the	be\er	alternaJve	demonstrates	 that	 family	 law	 is	especially	275

suitable	for	mediaFon.		

The	aforesaid	view	was	also	supported	in	S	v	J. 	The	presiding	officer	noted	that	liFgaFon	should	276

not	have	been	the	first	choice	in	the	ma@er	and	that	liFgaFon	is	not	automaFcally	the	best	way	of	

resolving	family	disputes.	According	to	him,	liFgaFon	resulted	in	the	ma@er	being	prolonged,	while	

also	creaFng	burdensome	costs	that	could	have	been	avoided.	He	referred	to	secFon	6(4)	of	the	

Children’s	 Act	 to	 enforce	 the	 view	 that	 legal	 pracFFoners	 should	 opt	 for	 the	 dispute	 resoluFon	

mechanism	that	avoids	confrontaFon	and	supports	conciliaFon. 	These	cases	touch	on	the	issue	277

that	a@orneys	someFmes	are	not	advising	their	clients	to	pursue	mediaFon.		

Boniface	recommends	that,	in	order	to	bring	about	changes,	it	would	be	beneficial	to	set	up	family	

relaFonship	centres,	as	those	opposed	to	court-annexed	mediaFon	would	take	away	the	urgency	

to	 go	 through	 courts	 and	 lawyers	 to	 resolve	 a	 dispute. 	 It	 could	 also	 contribute	 to	 a	 legal	278

environment	 that	does	not	necessarily	 view	 the	 courts	 as	 the	first	 point	of	 call.	 A	 good	 starFng	

point	would	be	to	set	up	these	centres	at	places	such	as	legal	aid	clinics	and	universiFes,	as	those	

places	 are	 accessible	 and	 already	 well	 known	 to	 the	 public.	 Such	mediaFon	 centres	 could	 also	

serve	 as	 training	 faciliFes	 for	 mediators,	 while	 encouraging	 pro	 bono	 work	 from	 psychologists,	

lawyers	 and	 social	 workers. 	 The	 benefits	 would	 include	 dispute	 resoluFon	 to	 lower-income	279
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groups,	while	also	providing	an	alternaFve	to	private	mediaFon	for	higher-income	groups. 		280

3.5	Conclusion		

This	 chapter	 discussed	 some	 of	 the	 key	 characterisFcs	 of	 mediaFon	 as	 well	 as	 the	 different	

approaches	 to	mediaFon.	 The	 chapter	 a@empted	 to	 demonstrate	 how	 the	 theoreFcal	 basis	 for	

mediaFon	 is	approached	 in	South	Africa.	There	are	many	advantages	to	mediaFon,	such	as,	 that	

the	soluFon	reached	is	oken	more	in	line	with	the	needs	and	wants	of	the	parFes.	The	process	is	

flexible,	and	consequently	a	mediaFon	process	could	be	held	in	a	way	and	at	a	Fme	that	suit	the	

conflict	and	the	parFes.	Furthermore,	mediaFon	is	confidenFal	and	has	a	human	dimension,	which	

the	court	system	does	not	have.	This	enables	mediaFon	to	approach	conflict	in	a	manner	that	has	

the	potenFal	to	reconcile	the	parFes	and	make	them	agreeable.		

MediaFon	is	applied	with	differing	degrees	of	success	 in	various	fields	 in	South	Africa,	notably	 in	

family-,	 company-,	 and	 labour	 law.	 From	 the	 few	 cases	 discussed,	 it	 however	 seems	 as	 if	 legal	

professionals	and	the	general	public	alike	remain	largely	unaware	of	the	benefits	of	mediaFon,	and	

in	 fact	 the	 availability	 of	 mediaFon	 as	 an	 alternaFve	 to	 liFgaFon.	 Simply	 on	 that	 account,	

mediaFon	 centres	 as	 suggested	 by	 Boniface 	 in	 the	 realm	 of	 family	 law	 would	 present	 an	281

opportunity	 to	 educate	 and	 inform	 the	 public,	 so	 that	 they	 are	 more	 aware	 of	 the	 opFon	 of	

mediaFon.		

The	 next	 chapter	 will	 focus	 on	mediaFon	 in	 Germany.	 Similar	 to	 this	 chapter,	 chapter	 four	 will	

discuss	the	 laws	and	rules	relaFng	to	mediaFon	 in	Germany,	as	well	as	 the	fields	 in	which	 it	has	

been	implemented.		
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Chapter	4:	Media'on	in	Germany	

This	 chapter	will	discuss	 the	process	of	mediaFon	and	 its	applicaFon	 in	 selected	fields	of	 law	 in	

Germany.		

4.1	Brief	overview	of	development	of	media'on	in	Germany	

MediaFon	in	Germany	has	been	pracFced	as	far	back	as	the	14th	century. 	The	earliest	mediaFon	282

projects	that	were	implemented	in	Germany	occurred	during	the	1980s.	They	were	mostly	uFlised	

in	divorce	proceedings	as	well	as	 in	a@empts	 to	achieve	a	Täter-Opfer-Ausgleich,	which	 refers	 to	

creaFng	 a	 se@lement	 between	 the	 perpetrator	 and	 the	 vicFm. 	 This	 stems	 from	 the	 idea	 of	283

restoraFve	 jusFce. 	 Also,	 the	 Jugendgerichtsgesetz 	 (Juvenile	 Criminal	 Code)	 of	 1953	284 285

incorporated	into	the	law	a	provision	that	would	allow	the	prosecuFon	to	stop	formal	procedures	

where	the	perpetrator	was	open	to	reconciliaFon	with	the	vicFm. 	286

In	 1992	 the	 first	 mediaFon	 associaFons,	 i.e.,	 the	 Bundesverband	 MediaJon	 and	 the	 Bundes-

Arbeitsgemeinscha`	für	Familien-MediaJon,	were	established. 	Four	years	later	in	1996	another	287

mediaFon	 associaFon,	 the	 Bundesverband	 MediaJon	 in	 Wirtscha`	 und	 Arbeitswelt,	 was	

established,	 mostly	 focusing	 on	 commercial	 and	 labour	 mediaFon.	 The	 aforesaid	 associaFons	

worked	 closely	 together	 in	 order	 to	 create	 a	 certain	 standard	 of	 quality	 for	 mediaFons	 and	

mediators	 alike. 	 However,	 numerous	 smaller	 mediaFon	 associaFons	 were	 subsequently	288

founded,	each	with	 its	own	approach	and	voice	 towards	mediaFon.	Recently	 there	has	however	

been	 an	 upsurge	 in	 the	 effort	 by	 the	 original	 three	 mediaFon	 associaFons	 towards	 the	

establishment	of	a	unified	standard	of,	and	approach	to,	mediaFon. 	289
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Amendments	 were	 effected	 to	 the	 Strafprozessordnung	 (Code	 of	 Criminal	 Procedure) ,	290

Strafgesetzbuch	 (Criminal	 Code) 	 and	 the	 Jugendgerichtsgetz	 (Juvenile	 JusFce	 Act) 	 in	 the	291 292

1990s,	which	provided	for	dispute	resoluFon	outside	of	the	courts	in	the	fields	of	criminal	and	civil	

law.	 In	 1999	 the	 Einführungsgesetz	 zur	 Zivilprozessordnung 	 (Introductory	 Act	 to	 the	 Civil	293

Procedure	Code)	was	 also	 amended	with	 federal	 state	being	afforded	 the	discreFon	 to	establish	

obligatory	dispute	resoluFon.	Paragraph	15	of	the	Einführungsgesetz	zur	Zivilprozessordnung	gives	

the	federal	state	the	power	to	refer	dispuFng	parFes	to	negoFaFon	outside	of	the	courtroom.	The	

Act	is	however	only	applicable	to	disputes	that	deal	with	a	monetary	amount	up	to	750	euros. 		294

In	 2001	 an	 amendment	 to	 the	Zivilprozessordnung 	 (Code	of	 Civil	 Procedure)	 came	 into	 effect	295

which	 allowed	 the	 courts	 the	 right	 to	 suspend	 an	 acFve	 case	 so	 as	 to	 afford	 the	 parFes	 the	

opportunity	to	se@le	their	disputes	outside	of	the	courtroom	by	way	of	ADR.	 	An	evaluaFon	was	

done	to	determine	the	effecFveness	of	these	new	provisions, 	which	 	evaluaFon	found	that	the	296

provisions	 had	 very	 li@le	 impact	 in	 pracFce	 and	 did	 not	 bring	 about	 the	 intended	 and	 desired	

changes.	It	was	found	that	the	provisions	were	rarely	used	and	did	not	meaningfully	increase	the	

possibility	of	a	se@lement	outside	of	court	proceedings. 	297

Between	 2002	 and	 2012	 some	 federal	 states	 pracFced	mediaFon	 in	 the	 courts	 (gerichtsinterne	

MediaJon). 	 Although	mediaFons	by	 the	 courts	 indicated	high	 rates	 of	ma@ers	 that	 had	been	298

dealt	with	in	this	way,	mediaFon	in	the	courts	remains	controversial.	It	has	been	argued	that	this	

type	of	mediaFon	 is	unable	 to	discuss	and	analyse	 the	 conflict	 fully	due	 to	 factors	 such	as	Fme	

pressure	 and	 the	 expectancy	 of	 the	 court	 to	 work	 through	 a	 certain	 number	 of	 disputes	 in	 a	

prescribed	 Fme.	 This	 had	 a	 negaFve	 effect	 on	 the	 ability	 to	 analyse	 and	 assess	 the	 underlying	

problems	on	which	the	dispute	 is	based. 	 	For	 the	aforemenFoned	reasons	 it	has	been	argued	299
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that	mediaFons	by	courts	are	not	comprehensive	in	that	they	fail	to	comprehensively	discuss	the	

causes	and	issues	of	the	dispute. 		300

In	 2009	 the	 Gesetz	 über	 das	 Verfahren	 in	 Familiensachen	 und	 in	 den	 Angelegenheiten	 der	

freiwilligen	Gerichtsbarkeit 	(Act	on	the	procedure	in	family	ma@ers	and	on	ma@ers	of	voluntary	301

jurisdicFon)	 came	 into	 effect	 which	 promoted	 the	 use	 of	 ADR,	 especially	 in	 respect	 of	 ma@ers	

involving	families	and	children. 	The	courts	have	the	duty	to	advise	the	parFes	on	the	possibiliFes	302

of	ADR	 in	such	ma@ers.	Furthermore,	 the	courts	have	 the	power	 to	order	 the	 families	 to	a@end	

events	educaFng	 them	about	mediaFon.	 The	Act	however	does	not	 create	an	obligaFon	on	 the	

parFes	to	a@end	mediaFon	itself. 		303

In	 2012,	 the	 MediaJonsgesetz 	 (MediaFon	 Act)	 was	 passed	 which	 specifically	 regulates	304

mediaFon	in	general,	regardless	of	the	field	of	law	within	which	mediaFon	is	taking	place. 		305

4.2	Selected	issues	on	media'on	in	Germany	

The	discussion	below	will	deal	with	some	issues	that	are	of	relevance	when	discussing	mediaFon	in	

Germany.		

4.2.1	Who	may	work	as	a	mediator	in	Germany?	

In	 Germany	 the	 term	 Berufsrecht 	 (professional	 law)	 refers	 to	 the	 laws	 that	 prescribe	 who	 is	306

allowed	to	pracFce	in	a	certain	field	and	the	rules	that	a	pracFFoner	has	to	uphold.	This	has	the	

effect	 that	 just	as	not	everyone	can	 simply	decide	 to	be	a	doctor	or	a	 lawyer,	not	everyone	can	

simply	decide	to	be	a	mediator. 	A	person	has	to	be	sufficiently	qualified	in	order	to	pracFce	in	307

these	fields. 		308
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The	 quesFon	 arises	 whether	 mediaFon	 should	 be	 considered	 legal	 advice	 for	 purposes	 of	 the	

Berufsrecht.	 In	terms	of	the	Berufsrecht	people	who	are	not	 lawyers	are	not	allowed	to	render	a	

legal	service. 	This	means	that	if	mediaFon	is	considered	a	legal	service,	then	only	lawyers	would	309

be	allowed	to	render	such	service.	Clarity	was	brought	on	this	ma@er	by	way	of	the	Legal	Services	

Act	of	2008, 	which	sFpulates	that	mediaFon	and	other	types	of	ADR	do	not	consFtute	a	 legal	310

service.	A	mediator’s	duFes	are	to	facilitate	and	support	the	parFes,	rather	than	rendering	a	legal	

service. 		311

While	 clarity	 in	 respect	 of	 the	 above	 was	 welcomed,	 the	 downside	 was	 that,	 technically,	 any	

person	was	 consequently	 allowed	 to	 call	 him-	 or	 herself	 a	mediator	 in	Germany. 	 In	 2012	 the	312

legislature	introduced	the	term	cerJfied	mediator	(zerJfizierter	mediator)	into	German	law	by	way	

of	 the	MediaJonsgesetz	 of	 2012	 (MediaFon	 Act). 	 This	 was	 largely	 in	 an	 a@empt	 to	 create	 a	313

universal	applicable	standard	to	mediators.	Not	every	mediator	is	allowed	to	call	him-	or	herself	a	

cerJfied	mediator.	In	order	to	become	cerFfied	one	has	to	comply	with	the	relevant	criteria	as	set	

out	 in	ZerJfizierte-Mediatoren-Ausbildungsverordnung	 (CerFfied	Mediator	Training	Ordinance). 	314

This	 includes	 an	 educaFonal	 course	 that	 requires	 the	 parFcipant’s	 a@endance	 for	 at	 least	 120	

hours. 	 This	 course	 should	not	only	be	 theoreFcal	but	also	 contain	pracFcal	elements,	 such	as	315

role	plays.	AddiFonally,	a	person	has	to	do	one	mediaFon	within	a	year	of	compleFng	the	course	

and	this	mediaFon	has	to	fall	within	the	definiFon	of	a	mediaFon	in	terms	of	the	MediaJonsgesetz	

of	2012	(MediaFon	Act). 	Once	so	cerFfied,	a	person	must	spend	40	hours	on	furthering	his	or	316

her	level	of	experFse	and	educaFon	over	a	4-year	period	in	order	to	retain	cerFficaFon. 	317

Lawyers	who	want	to	act	as	mediators	further	also	have	to	comply	with	the	professional	conduct	

of	 lawyers,	 which	 is	 codified	 in	 the	 Berufsordnung	 der	 Rechtsanwälte 	 (Professional	 Code	 of	318
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Lawyers).	 The	Act	 prescribes	 that	 a	 lawyer	who	wishes	 to	 act	 as	 a	mediator	 also	has	 to	 receive	

suitable	 training,	 which	 equips	 him	 or	 her	 with	 enough	 knowledge	 to	 be	 in	 command	 of	 the	

principles	of	mediaFon. 		319

4.2.2	Role	of	the	mediator	

It	has	already	been	established	that	the	mediator’s	role	is	that	of	intermediary,	who	structures	the	

procedure	 and	 guides	 the	 parFes. 	 This	 involves	 creaFng	 the	 surrounding	 circumstances	 that	320

facilitate	 successful	mediaFon	 to	 take	 place,	 and	 using	 tools	 such	 as	 seaFng	 arrangements	 and	

encouraging	 construcFve	 communicaFon. 	 A	 mediator’s	 role	 is	 ulFmately	 to	 establish	 an	321

atmosphere	 and	process	 to	 enable	 parFes	 to	 engage	 in	 communicaFon,	 so	 that	 the	parFes	 can	

come	to	an	agreement	over	an	issue	which	they	were	previously	unable	to	reach	agreement	on. 	322

The	mediator	should	ideally	be	a	trained	and	knowledgeable	person	who	keeps	an	eye	not	only	on	

immediate	needs	of	the	parFes	involved,	but	also	on	future	requirements. 	323

The	understanding	of	what	a	good	mediator	is	can	differ	vastly.	What	is	clear	is	that	it	falls	outside	

of	the	powers	of	a	mediator	to	decide	on	a	ma@er. 	A	good	mediator	has	the	ability	to	guide	the	324

parFes	 towards	 a	 common	 denominator,	 so	 that	 both	 sides	 to	 the	 dispute	 can	 appreciate	 the	

posiFon	and	 interests	of	 the	other	side. 	Some	people	might	go	 to	mediaFon	without	any	real	325

expectaFons;	others	understand	the	mediator’s	role	as	one	of	a	go-between;	yet	other	expect	the	

mediator	 to	 listen	 to	 both	 sides	 and	 then	 make	 a	 recommendaFon,	 while	 some	 might	 view	 a	

mediator	as	a	neutral	person	who	should	not	give	his	or	her	view	but	simply	facilitate. 	None	of	326

these	views	are	wrong	per	se.	It	comes	down	to	the	choices	the	mediator	makes	and	what	he	or	

she	thinks	will	benefit	the	mediaFon	most.	The	process	that	a	mediator	chooses	at	the	beginning	

of	 the	 mediaFon	 does	 not	 even	 necessarily	 need	 to	 be	 kept	 the	 same	 since	 it	 is	 a	 dynamic	

process. 	327
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Riskin	 proposed	 a	 grid	 that	 a@empts	 to	 idenFfy	 different	 mediaFon	 styles	 and	 within	 which	

circumstances	 a	 specific	 style	 would	 be	 best	 suited. 	 The	 Riskin	 grid	 contains	 four	 styles	 of	328

mediaFon:	evaluaJve	narrow,	 facilitaJve	narrow,	evaluaJve	broad,	and	 facilitaJve	broad.	Based	

on	 these,	 the	 grid	 can	 be	 used	 to	 place	 a	mediaFon	 to	 see	 whether	 the	 problem	 definiFon	 is	

narrow	 or	 broad	 and	whether	 the	mediator’s	 role	 should	 be	 evaluaFve	 or	 facilitaFve.	 It	 should	

however	be	understood	that	the	idenFfied	styles	are	idealisFc	versions	of	mediaFon	styles.		

EvaluaJve	 narrow	 is	 similar	 to	 the	 way	 in	 which	 judges	 and	 lawyers	 operate. 	 The	 mediator	329

focuses	on	the	interpretaFon	of	laws	and	factual	quesFons.	He	or	she	will	listen	to	the	parFes	and	

then	explain	his	or	her	take	on	the	ma@er.	He	or	she	can	be	seen	as	a	sort	of	referee	who	is	oken	

an	expert	on	the	ma@ers	presented.	The	mediator	will	also	explain	the	weaknesses	and	strengths	

of	 the	 posiFons	 that	 the	 parFes	 take. 	 This	 contributes	 towards	 a	 soluFon	 as	 the	 mediator	330

provides	a	neutral,	but	informed,	insight.		

EvaluaJve	broad	refers	to	a	situaFon	where	the	parFes	require	the	bigger	picture	of	the	dispute	to	

be	taken	into	consideraFon	and	want	the	mediator	to	make	a	suggesFon	for	a	resoluFon	based	on	

all	circumstances	and	factors. 	This	approach	evaluates	the	interests	of	the	parFes	fully	and	then	331

proceeds	to	a@empt	finding	a	soluFon	that	indicates	an	appreciaFon	of	the	inquiry.	In	order	for	the	

mediator	to	make	a	well-informed	suggesFon	with	regard	to	a	se@lement,	he	or	she	has	to	be	well	

informed	and	involved. 	332

FacilitaJve	narrow	means	that	the	mediator	decides	not	to	make	a	suggesFon	with	regard	to	the	

se@lement. 	As	the	name	suggests,	the	mediator	has	to	facilitate	between	the	parFes.	He	or	she	333

acts	as	a	facilitator	between	the	parFes	and	in	order	to	do	jusFce	to	that	role	the	mediator	will	ask	

quesFons	that	assist	in	the	discourse. 	CreaFng	an	environment	that	is	conducFve	to	mediaFon	is	334

therefore	part	of	the	mediator’s	duty.		
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FacilitaJve	 broad	 goes	 further	 than	 the	 facilitaJve	 narrow	 ideal	 and	 requires	 the	 mediator	 to	

analyse	 the	 dispute	 with	 the	 parFes	 fully. 	 The	 mediator	 has	 to	 assist	 the	 parFes	 by	 asking	335

quesFons	 that	 lead	 them	 to	 examine	 their	 posiFons	 and	 interests.	 Furthermore,	 the	 mediator	

facilitates	 between	 the	 parFes	 by	 prescribing	 a	 process	 that	 is	 goal-oriented	 and	 presents	

opportuniFes	to	come	to	an	agreement.		

In	pracFce	the	differenFaFon	between	the	various	types	of	mediaFon	styles	is	not	always	clear.	It	

is	actually	a	sign	of	a	good	mediator	to	see	what	the	situaFon	and	progress	requires	and	to	employ	

more	than	one	of	these	styles	during	various	stages.	An	evaluaFon	with	a	recommendaFon	can	be	

the	starFng	point	for	further	discussion,	in	which	the	mediaFon	engages	as	a	facilitator. 	336

Aside	 from	understanding	 the	different	 approaches	 to,	 or	 styles	 of,	mediaFon,	 there	 are	 certain	

characterisFcs	a	mediator	should	display.	A	mediator	has	to	show	empathy	for	and	acceptance	of	

the	parFes. 	Those	values	will	indicate	to	the	parFes	that	they	are	being	taken	seriously. 	This	337 338

contributes	 towards	 building	 trust	 and	 confidence	 with	 the	 parFes	 which	 is	 regarded	 as	 an	

imperaFve	 to	 successful	 mediaFon.	 Tools	 that	 the	 mediator	 could	 use	 to	 build	 more	 trust	 are	

showing	concern,	providing	asserFons,	and	explaining	the	process. 	Success	of	mediaFon	is	also	339

largely	 dependent	 on	 trust	 between	 the	 parFes	 and	 the	 mediator.	 Nonetheless,	 during	

proceedings	it	can	occur	that	the	mediator	is	perceived	as	biased	by	one	of	the	parFes. 	It	is	then	340

necessary	for	the	mediator	to	recFfy	the	situaFon	and	try	to	explain	his	or	her	role,	as	well	as	to	

account	 for	his	or	her	 imparFality. 	 The	mediator	 should	not	 take	 sides,	but	 should	 treat	both	341

parFes	equal.	 This	 can	also	be	 reflecFve	of	open-mindedness	 concerning	 facts	and	 the	 interests	

and	needs	of	the	parFes	involved. 	342

Good	awareness	is	another	characterisFc	of	being	a	good	mediator. 	ParFes	may	find	themselves	343

in	a	posiFon	where	the	superior	 intellect	or	ability	of	one	party	to	present	his	or	her	side	of	the	
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conflict	will	put	that	party	in	a	be@er	posiFon,	not	due	to	factually	being	in	a	be@er	posiFon,	but	

only	 due	 to	 personal	 skills	 and	 techniques. 	 Awareness	 of	 these	 differences	 in	 personaliFes	344

allows	the	mediator	to	empower	the	party	that	cannot	express	him-	or	herself	properly.	Although	

the	mediator	in	such	a	situaFon	has	to	address	the	power	imbalance,	he	or	she	has	to	be	careful	

not	 to	 breach	 imparFality. 	 Paying	 a@enFon	 to	 equal	 speaking	 Fme,	 enforcing	 the	 same	345

mediaFon	 guidelines,	 having	 separate	 meeFngs	 and	 exchanging	 informaFon	 can	 be	 used	 to	

protect	and	strengthen	the	weaker	party. 	346

The	mediator	regulates	the	process,	opens	the	mediaFon	sessions,	and	sFpulates	guidelines	and	

rules	 with	 which	 the	 parFes	must	 comply. 	 Hence,	 the	 role	 of	 the	mediator	 is	 also	 that	 of	 a	347

coordinator.	He	 or	 she	 also	 has	 to	 be	 able	 to	 analyse	 the	 posiFons,	 needs	 and	 conflict	 that	 are	

being	dealt	with.	Beyond	that,	a	mediator	needs	to	be	able	to	listen	acFvely,	reframe,	understand,	

reflect	and	find	the	right	Fming	to	transiFon	from	one	phase	to	the	next.	It	is	oken	required	and	

helpful	 if	 the	 mediator	 has	 a	 certain	 knowledge	 and	 educaFon	 in	 various	 fields,	 such	 as	 law,	

mediaFon,	 conflict	 and	 acFve	 communicaFon.	 In	 some	 circumstances,	 such	 as	 commercial	

mediaFon,	it	is	helpful	and	required	of	the	mediator	to	have	vast	experience	and	knowledge	in	a	

field,	such	as	contracts	in	the	building	industry. 		348

Mediators	 clearly	 require	 a	 variety	 of	 skills,	 and	 the	 skills	 and	 techniques	 appropriate	 in	 one	

mediaFon	might	not	necessarily	be	appropriate	 in	another.	Nonetheless,	 it	 seems	apparent	 that	

the	mediator’s	role	is	informed	by	the	concept	of	fairness.		

4.3	Medita'on	in	selected	fields	in	Germany	

The	discussion	below	will	focus	on	mediaFon	in	selected	fields	in	Germany.	This	will	contribute	to	a	

later	comparison	between	mediaFon	in	Germany	and	South	Africa.	

4.3.1	Media'on	Act	of	2012	

In	2012	the	MediaJonsgesetz	was	enacted	in	Germany.	The	Act	governs	mediaFon	in	Germany	as	

a	 whole;	 therefore,	 it	 is	 applicable	 to	 all	 fields	 of	 law	 (even	 those	 fields	 where	 mediaFon	 is	

legislaFvely	required).	The	way	in	which	the	Act	works	is	that	it	sets	a	specific	standard	which	has	
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to	be	met.	It	does	not	necessarily	prescribe	when	mediaFon	has	to	be	used,	but	rather	regulates	

the	surrounding	circumstances	and	duFes,	such	as	the	duFes	of	the	mediator. 	349

According	 to	 secFon	 1	 of	 the	MediaJonsgesetz	mediaFon	 is	 a	 structured	 process,	which	 assists	

parFes	 with	 communicaFon	 and	 negoFaFon.	 This	 does	 not	 however	mean	 that	 mediaFon	 is	 a	

flexible	process,	since	a	flexible	process	can	sFll	have	certain	structural	characterisFcs. 	However,	350

secFon	1	places	the	duty	on	the	mediator	to	inform	the	parFes	about	the	content,	the	process	and	

the	 goals	 of	mediaFon. 	 The	mediator	 also	 has	 the	 duty	 to	 exert	 his	 or	 her	 influence	 on	 the	351

mediaFon	 agreement,	 so	 that	 rules	with	 regard	 to	 the	 parFes’	 conduct	 and	 communicaFon	 are	

included. 	 In	 addiFon,	 a	 mediator	 contract	 is	 required	 which	 is	 expected	 to	 encapsulate	 the	352

expectaFons	of	the	parFes	and	the	mediator,	as	well	as	confirming	the	mediator’s	professional	fee	

and	confidenFality. 	ConfidenFality	is	included	as	it	allows	the	parFes	to	share	informaFon	that	353

they	otherwise	would	be	reluctant	to	share.	Therefore,	it	is	important	that	the	Act	specify	that	it	is	

a	confidenFal	process. 	354

In	Germany	the	right	to	self-determinaFon	is	an	important	element	of	mediaFon	and,	as	such,	the	

Act	specifies	that	mediaFon	is	a	voluntary	process. 	There	 is	an	argument	to	be	made	that	this	355

eliminates	the	possibility	for	courts	to	direct	parFes	to	mediaFon. 	The	Act	also	prescribes	that	356

laws	that	previously	made	mediaFon	compulsory	remain	 intact,	provided	that	these	 laws	do	not	

prevent	 the	 parFes	 from	 having	 access	 to	 courts. 	 The	 first	 secFon	 also	 includes	 provisions	357

concerning	 the	autonomy	of	 the	parFes.	 It	 sFpulates	 that	any	agreement	 reached	at	 the	end	of	

mediaFon	must	be	finalised	by	the	parFes	themselves	-	the	mediator	is	not	allowed	to	induce	or	

coerce	the	parFes	to	come	to	an	agreement	in	any	respect.	Furthermore,	the	Act	provides	that	the	

mediator	can	be	chosen	by	the	parFes. 	Again,	the	right	of	self-determinaFon	finds	expression	by	358
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lesng	 the	parFes	make	 that	decision.	 This	 does	not	 exclude	 the	 ability	 of	mediaFon	 centres	 to	

provide	a	mediator,	as	the	parFes	are	allowed	to	accept	a	suggested	mediator. 	359

As	the	mediator	is	central	to	the	success	of	the	mediaFon,	the	Act	is	quite	prescripFve	as	to	who	

may	mediate	and	the	characterisFcs	and	funcFons	of	a	mediator. 	Although	the	Act	provides	that	360

the	parFes	may	choose	a	mediator,	it	sFll	provides	some	ground	rules	of	who	would	be	regarded	a	

suitable	mediator.	According	to	secFon	5	of	the	Act	the	mediator	has	to	ensure	that	he	or	she	is	

sufficiently	 qualified	 and	 maintains	 this	 standard	 by	 furthering	 his	 or	 her	 educaFon. 	 The	361

mediator	needs	to	possess	theoreFcal	knowledge	as	well	as	the	pracFcal	experience	in	order	to	aid	

the	 parFes	 in	 a	 skilful	manner.	 The	 Act	 further	 regulates	when	 a	mediator	may	 be	 regarded	 as	

cerFfied.	 A	 cerFfied	 mediator	 is	 someone	 who	 has	 completed	 training	 that	 complies	 with	 the	

direcFves	of	the	Federal	Ministry	for	JusFce	and	Consumer	ProtecFon. 	Further	to	the	aforesaid,	362

the	Act	also	lists	characterisFcs	a	mediator	is	required	to	possess. 	Importantly,	a	mediator	needs	363

to	be	independent.	The	Act	also	requires	that	the	mediators	be	imparFal,	and	expressly	menFons	

that	the	mediator	does	not	have	any	power	to	decide	the	ma@er. 	364

As	the	mediator	is	responsible	for	the	process,	it	is	the	responsibility	of	the	mediator	to	inform	the	

parFes	about	the	procedure	and	principles	of	the	mediaFon	process. 	The	informaFon	that	the	365

mediator	provides	puts	the	parFes	in	a	posiFon	where	they	can	make	an	informed	decision	about	

whether	 or	 not	 they	 actually	wish	 to	mediate.	 The	mediator	 also	 has	 to	 assure	 him-	 or	 herself	

about	 the	 voluntariness	 of	 the	 parFes’	 parFcipaFon	 in	 the	 process.	 Where	 the	 mediaFon	 was	

prescribed	by	any	law,	the	mediator	has	the	duty	to	let	the	parFes	know	that	they	do	not	have	to	

come	to	an	agreement	and	that	their	access	to	courts	 is	not	curtailed	by	any	parFcipaFon	in	the	

mediaFon	process. 	The	second	secFon	of	the	Act	also	touches	on	the	communicaFon	between	366

the	parFes,	and	prescribes	that	the	mediator’s	duFes	include	facilitaFng	communicaFon	between	

the	parFes.		
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The	Act	also	provides	that	both	parFes	must	be	integrated	in	the	mediaFon	in	a	fair	and	suitable	

manner. 	 SecFon	2	 further	provides	 that	 the	mediator	has	an	acFve	duty	 to	 serve	 the	parFes,	367

rather	 than	 just	 being	 neutral. 	 This	 can	 be	 done	 by	 way	 of	 separate	 meeFngs	 between	 the	368

mediator	and	the	parFes.	The	Act	even	gives	the	parFes	the	discreFon	to	allow	for	third	parFes	to	

become	part	of	the	mediaFon. 	369

SecFon	 3	 obliges	 mediators	 to	 explain	 their	 professional	 background	 as	 well	 as	 educaFon	 and	

experience	 in	 mediaFon,	 should	 the	 parFes	 request	 it.	 This	 is	 done	 to	 keep	 the	 standard	 of	

mediators	high	and	to	give	the	parFes	a	degree	of	control	over	who	mediates	the	ma@er.	SecFon	3	

also	 requires	mediators	 to	menFon	anything	 to	 the	parFes	 that	 could	bring	 their	 independence	

and	imparFality	into	dispute. 	370

Due	to	the	nature	of	mediaFon	as	a	voluntary	process,	the	parFes	can	end	the	mediaFon	at	any	

Fme.	SecFon	2	also	gives	 the	mediator	 the	power	to	end	the	mediaFon.	When	the	parFes	have	

come	to	an	agreement,	the	mediator	has	to	ensure	that	the	parFes	understand	the	content	of	the	

agreement.	 The	 mediator	 also	 has	 to	 inform	 the	 parFes	 that	 they	 can	 have	 the	 agreement	

inspected	by	advisers.	Then	the	mediator	can	record	the	agreement. 		371

4.3.2	Family	law	media'on	

Family	 mediaFon	 has	 been	 regarded	 as	 the	 type	 of	 mediaFon	 that	 is	 most	 commonly	 used	 in	

Germany. 	Furthermore,	family	mediaFon	is	one	of	the	earliest	fields	that	mediaFon	has	found	372

applicaFon. 	373

Family	 mediaFon	 in	 Germany	 can	 be	 organised	 into	 different	 types	 of	 family	 conflicts.	 What	

resembles	most	with	the	South	African	percepFon	of	family	mediaFon	is	mediaFon	in	the	field	of	

divorce	and	family	conflicts.	Other	conflicts	that	Germany	recognises	as	part	of	family	law	include	

generaFonal	 conflicts,	 elder	 mediaFon,	 successions,	 internaFonal	 family	 conflicts	 and	 conflicts	

concerning	co-habitaFon. 		374
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German	literature	on	family	mediaFon	idenFfies	three	main	reasons	why	mediaFon	is	suitable	for	

divorce:	a	desire	to	resolve	the	ma@er	in	a	harmonious	and	civil	manner; 	to	ensure	the	outcome	375

is	suited	to	the	individual	needs	and	capabiliFes	of	the	parFes ;	and	for	the	parFes	to	retain	more	376

control	over	the	process	and	the	outcome. 		377

MediaFon	entails	that	the	parFes	can	come	to	their	own	agreement. 	However,	in	a	field	that	is	378

well	 regulated	by	 law,	 such	as	 family	 law,	 it	 is	oken	helpful	 for	parFes	 to	be	aware	of	what	 the	

courts	would	possibly	have	decided	 in	 their	dispute.	 Experts	 can	oken	 clearly	 indicate	what	 the	

courts	 would	 have	 decided	 if	 the	 ma@er	 proceeded	 to	 court. 	 That	 could	 be	 used	 as	379

encouragement	to	se@le	the	ma@er	outside	of	the	court.	The	mediator	has	to	be	conscious	of	the	

parFes’	percepFon	of	fairness.	The	goal	should	be	for	him	or	her	to	guide	the	parFes	towards	an	

agreement	 that	 deviates	 from	 the	 law	 in	 all	 aspects	 where	 the	 parFes’	 percepFon	 of	 fairness	

dictates	a	different	arrangement. 	380

Divorce	 agreements	 as	 a	 result	 of	 mediaFon	 are	 generally	 final,	 especially	 with	 regard	 to	 how	

property	is	to	be	divided.	The	agreements	are	binding	and	are	concluded	with	a	memorandum	of	

understanding,	which	includes	not	only	the	agreed	terms	but	also	aspects	such	as	the	autonomy	of	

the	parFes,	how	the	mediaFon	was	conducted,	and	the	voluntariness	of	the	process. 	Although	381

the	 results	 of	 divorce	mediaFon	might	 be	 similar	 to	 the	 court’s	 decision,	 the	 advantage	 is	 that	

mediaFon	 takes	 its	Fme.	The	parFes	discuss	 facts	 and	 soluFons	 together,	 as	well	 as	wishes	and	

ideas.	 This	 can	 ideally	 produce	 a	 be@er	 relaFonship	 between	 the	 divorcees.	 Not	 only	 will	 the	

children	benefit	from	this	but	also	family	members	and	friends. 	382
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4.3.3	Media'on	in	sports	(football)	

Another	area	of	law	in	which	mediaFon	is	oken	uFlised	is	sport	disputes. 	In	Germany,	ma@ers	383

that	have	been	mediated	in	football	oken	had	to	do	with	racism,	the	prevenFon	of	violence,	the	

prevenFon	of	discriminaFon	and	conflict	management. 	384

With	over	80	000	football	matches	taking	place	every	weekend,	football	 is	the	dominant	sport	in	

Germany.	There	is	a	large	number	of	matches,	and	while	most	of	the	Fme	no	conflict	arises,	there	

are	instances	where	conflict	escalates.	As	most	of	the	games	are	not	played	in	professional	leagues	

but	rather	small	 local	 leagues,	the	opponents	oken	know	one	another.	SomeFmes	this	results	 in	

teams	 being	 called	 derogatory	 names,	 which	 are	 mostly	 related	 to	 their	 ethnic	 background	

(especially	Turkish	and	Middle	Eastern	minoriFes	living	in	Germany) .	385

The	way	 in	which	these	mediaFons	occur	 is	 that	 the	parFes	 involved	 in	an	 incident,	or	even	the	

whole	 team,	 is	 invited	 to	 the	 sports	 court. 	 At	 the	 court,	 the	 parFes	 have	 the	 opportunity	 to	386

a@end	 mediaFon	 in	 exchange	 for	 a	 lesser	 punishment.	 The	 mediaFon	 is	 conducted	 by	 two	

experienced	mediators.	The	goal	of	the	mediaFon	is	to	ensure	that	in	future	such	conflicts	will	not	

occur	again.	Regarding	the	process,	there	are	usually	three	meeFngs:	the	first	two	at	the	respecFve	

clubs	 and	 then	 a	 joint	 one	 at	 a	 neutral	 locaFon.	 The	 first	 two	 meeFngs	 serve	 the	 purpose	 of	

blowing	 off	 steam	 and	 for	 the	mediator	 to	 familiarise	 the	 a@endees	with	 the	 process	 and	 gain	

some	insight. 	387

A	 typical	 agreement	 obtained	 through	mediaFon	between	 two	 teams	 could	 prescribe	 that	 both	

teams	arrive	early	 for	 their	next	match	against	one	another,	 so	 that	 they	can	greet	one	another	

before	the	game	in	order	to	establish	respect. 	One	of	the	mediators	will	a@end	the	match	as	an	388

overseer.	 The	 agreement	 can	 also	 determine	 that,	where	 verbal	 abuse	 takes	 place,	 the	 coaches	

have	 the	 duty	 to	 take	 the	 players	 in	 quesFon	 off	 the	 field,	 even	 if	 the	 referee	 missed	 such	
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behaviour.	The	spirit	of	‘fair	play’	will	be	upheld	by	apologising	aker	every	foul	commi@ed.	Should	

any	disturbance	arise,	the	players	of	a	team	have	the	duty	to	calm	their	teammates.	The	referee	

has	to	be	an	experienced	referee	and	his	decisions	should	be	met	with	acceptance. 		389

4.3.4	Media'on	in	German	schools	

Schools	 in	 Germany	 have	 adopted	 mediaFon	 as	 part	 of	 their	 pedagogical	 approach. 	 In	 the	390

1990s,	 the	 discussion	 surrounding	 violence	 amongst	 school	 children	 gained	 momentum,	 so	

mediaFon	 was	 chosen	 as	 a	 suitable	 process	 to	 prevent	 it. 	 Even	 though	 no	 laws	 specifically	391

prescribe	for	mediaFon	in	schools,	schools	in	Germany	have	introduced	what	is	generally	known	as	

peer	mediaJon. 	 Peer	mediaFon	 is	 a	 system	where	 some	 learners	 are	 taught	 about	mediaFon	392

and	 conflicts. 	 Usually,	 teachers	 or	 social	 workers	 educate	 and	 train	 the	 learners.	 Oken	 this	393

training	and	peer	mediaFon	are	inspired	by	only	a	few	enthusiasFc	teachers.	These	teachers	then	

incorporate	 it	 into	 the	 school	 as	 an	 aker-school	 acFvity.	 Equipped	 with	 this	 knowledge,	 these	

learners	then	assist	other	learners	to	resolve	their	conflicts.		

The	benefit	of	this	type	of	mediaFon	in	the	school	sesng	is	that	the	parFes	in	conflict	as	well	as	

the	mediator	belong	to	the	same	group	-	they	are	all	learners.	There	is	therefore	iniFally	a	feeling	

of	 belonging	 to	 the	 same	 group.	 In	 addiFon,	 there	 is	 a	 considerable	 degree	 of	 trust	 amongst	

learners,	which	can	help	 individuals	open	up	and	might	make	effecFve	communicaFon	easier. 	394

The	objecFve	of	the	first	peer	mediaFon	projects	was	to	combat	violence	amongst	school	children.	

Peer	mediaFon	was	therefore	also	intended	to	teach	learners	that	they	themselves	could	aid	their	

fellow	learners	to	solve	their	disputes. 	395

MediaFon	 in	 schools	 normally	 follows	 a	 system	 that	 consists	 of	 five	 disFnct	 phases. 	 The	 first	396

phase	is	the	introducFon	phase.	The	mediator	explains	the	ground	rules	to	the	parFes	and	sets	out	

the	goals	for	the	mediaFon.	The	second	phase	is	concerned	with	the	conflict	from	the	perspecFve	
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of	the	parFes.	Each	parFcipant	gets	the	opportunity	to	present	the	conflict	from	his	or	her	point	of	

view.	Following	this	phase,	the	parFes	are	encouraged	to	explain	how	the	acFons	affected	them.	

This	phase	highlights	the	feelings	of	the	parFes.	The	fourth	phase	 is	about	finding	soluFons.	The	

fikh	phase	 is	 the	 conclusion	of	 the	mediaFon,	 and	usually	 contains	 a	wri@en	agreement,	which	

states	the	soluFon	or	non-soluFon	with	which	the	parFes	came	up. 		397

The	benefits	of	 school	mediaFon	are	 that	 conflict	 is	 construcFvely	 solved,	 teaching	 the	 learners	

that	not	every	conflict	needs	to	be	resolved	in	‘winner	or	loser’	manner.	This	is	also	favourable	as	it	

introduces	mediaFon	 to	 the	 learners	 early,	who	 then	 later	 in	 life	might	 remember	 the	 benefits	

mediaFon	has	brought	them,	and	they	might	choose	it	as	an	alternaFve	to	court	proceedings.	This	

creates	 and	 furthers	 a	 culture	 of	 communicaFon	 and	 interacFon.	 Furthermore,	 it	 emphasises	

values	 such	 as	 equality,	 parFcipaFon	 and	 non-violent	 conflict	 resoluFon.	 It	 empowers	 children	

early	to	be	able	to	empathise	with	others	and	gain	a	different	perspecFve	on	conflict. 	They	can	398

understand	 conflict	 be@er	 and	 experience	 first-hand	 how	 specific	 factors	 can	 contribute.	 School	

mediaFon	also	has	a	psychological	benefit	as	it	provides	an	opportunity	to	intervene	and	recFfy	a	

situaFon	without	having	to	punish	or	ignore	–	both	of	which	force	a	person	to	lose	face.		

However,	school	mediaFon	is	not	always	an	appropriate	process.	The	success	is	dependent	on	the	

support	that	peer	mediaFon	has	by	those	in	authority. 	If	the	principal	and	teachers	therefore	do	399

not	 support	 it,	 the	 necessary	 influence	 will	 be	 missing.	 Furthermore,	 if	 the	 learners	 are	 not	

properly	trained,	they	might	be	overwhelmed	with	the	situaFon,	which	is	detrimental	not	only	to	

themselves	 but	 also	 to	 the	 parFes	 to	 the	 conflict.	 Hence,	 the	 quality	 of	 the	 training	 has	 to	 be	

consistently	high,	while	integraFng	peer	mediaFon	as	a	means	to	resolve	conflict	in	and	around	the	

school.	This	ideally	involves	parents,	teachers	and	learners	alike. 		400

Studies	have	been	conducted	in	order	to	assess	why	peer	mediaFon	has	been	a	success	at	some	

schools	but	a	failure	at	others.	A	study	that	was	published	in	2006 	did	quanFtaFve	research	at	401

about	 1	 455	 schools	 throughout	 Germany.	 The	 results	 concerning	 violence	 prevenFon	 and	

construcFve	 conflict	 solving	 were	 posiFve.	 Learners	 involved	 showed	 improved	 communicaFon	
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and	social	skills. 	The	research	further	found	that	school	and	mediaFon	are	two	separate	systems	402

that	 both	 operate	 on	different	 underlying	 principles. 	While	mediaFon	 relies	 on	 voluntariness,	403

autonomy	 of	 the	 parFes	 and	 an	 equal	 fooFng	 for	 all	 parFes,	 schools	 are	 characterised	 by	

principles,	such	the	hierarchical	order	of	teacher	and	learner,	the	system	of	order	and	command,	a	

strictly	 organised	 schedule,	 and	 the	 evaluaFon	 of	 individuals. 	 This	 demonstrates	 the	 stark	404

contrast	between	the	two	systems.	This	could	also	explain	why	difficulFes	may	arise	when	trying	to	

introduce	mediaFon	into	the	school	environment.		

For	 the	effecFve	 implementaFon	of	a	mediaFon	system	at	 school,	 certain	 factors	are	needed	 to	

facilitate	a	successful	introducFon.	The	first	factor	is	to	embrace	other	complementary	projects	in	

relaFon	 to	 violence	 prevenFon	 and	 to	 incorporate	mediaFon	 into	 the	 school	 programme. 	 By	405

doing	so,	 learners	are	being	taught	how	to	prevent	violence	and	grow	in	social	situaFons	–	all	of	

that	 will	 be	 encouraged	 by	 mediaFon. 	 This	 relates	 to	 changing	 the	 dynamics	 of	 the	 school	406

environment	as	a	whole.	The	 raFonale	 is	 that	mediaFon	will	be	more	effecFve	 if	 it	 is	embraced	

fully.	Schools	that	devised	further	strategies	to	support	mediaFon	had	a	much	higher	success	rate	

than	schools	who	did	not	devise	 further	strategies.	Such	strategies	 include	progressively	 training	

more	 teachers	 who	 can	 serve	 as	 supervisors.	 The	 promoFon	 of	 peer	 mediaFon	 at	 schools	 is	

another	important	point. 	Teachers	should	encourage	mediaFon	and	inform	learners	that	such	a	407

project	exists.	 It	was	also	 found	 to	be	helpful	 to	assign	peer	mediators	 to	specific	classes. 	For	408

these	classes,	they	will	act	as	a	mentors.	Schools	that	conducted	workshops	with	a	focus	on	social	

competencies	observed	that	mediaFon	was	more	readily	accepted	and	ulFmately	successful.	This	

indicates	 that	 it	 is	 not	 only	 important	 to	 educate	 the	 learner	 mediators,	 but	 also	 the	 other	

learners.	Again,	this	can	be	related	to	changing	the	dynamics	of	the	school	system.	In	addiFon,	it	

has	been	observed	that	the	involvement	of	school	social	workers	has	been	a	contribuFng	factor	for	

successful	 implementaFon. 	 Their	 advisory	 funcFon	 is	 essenFal,	 especially	 in	 the	 beginning	409
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stages	 of	 introducing	 mediaFon,	 as	 they	 have	 a	 deeper	 knowledge	 and	 therefore	 can	 assist	

teachers	and	learner	mediators	alike.		

It	 has	 also	 been	 submi@ed	 that	 the	 decision	 at	 the	 school	 to	 establish	mediaFon	 to	 deal	 with	

conflicts	had	an	effect	on	the	success. 	Where	the	principal	alone	decided	to	launch	a	mediaFon	410

project,	the	implicaFons	were	someFmes	negaFve,	while	a	decision	made	by	learners,	parents	and	

teachers	 together	 aker	 informaFon	 had	 been	 presented	 to	 them	 generally	 had	 higher	 success	

rates.	 This	 has	 its	 source	 in	 the	 element	 of	 acceptance.	 Teachers,	 learners	 and	 parents	 all	

contribute	towards	the	success.	Where	a	decision	is	therefore	announced	without	consulFng	with	

them,	there	is	the	likelihood	that	they	will	not	be	as	accepFng	as	they	might	have	been	otherwise.	

Lastly,	the	success	of	mediaFon	projects	at	schools	is	linked	to	establishing	a	conflict	management	

system	 from	 the	 start. 	 This	 system	 is	 ideally	 the	 result	 of	 careful	 consideraFon,	 and	 answers	411

quesFons	about	how	a	conflict	makes	it	to	mediaFon,	what	the	process	of	mediaFon	is,	and	which	

conflicts	 could	 possibly	 be	mediated	 by	 learner	 mediators.	 Another	 aspect	 is	 whether	 conflicts	

between	learners	and	teachers	can	be	mediated. 	This	shows	that,	before	launching	a	mediaFon	412

project,	 it	 is	 advisable	 to	 have	 proper	 consideraFon	 of	 the	 relevant	 factors	 and	 difficulFes	 that	

might	arise	and	to	think	of	ways	to	deal	with	them.	PreparaFon	and	planning	are	essenFal	for	the	

success	of	this	system	at	schools.		

4.3.5	Commercial	media'on	

The	 implicaFons	 of	 legal	 proceedings	 on	 businesses	 can	 be	 far-reaching.	 As	 example,	 in	 2001	

Lukhansa	 (the	German	 naFonal	 airway)	 announced	 that	 strikes	 for	 a	 be@er	 salary	 had	 cost	 the	

airline	more	than	190	million	euro	during	that	financial	year. 	It	has	been	found	that	employees	413

spend	12	per	cent	of	 their	Fme	at	work	on	conflicts.	Companies	with	more	than	500	employees	

can	record	even	higher	numbers. 		414

In	light	of	examples	such	as	the	above,	it	would	be	desirable	for	companies	to	have	procedures	in	

place	 that	 enable	 more	 effecFve	 and	 efficient	 conflict	 management,	 so	 that	 damages	 and	

consequences	can	be	avoided.	Different	types	of	conflicts	can	arise	 in	a	company.	Generally,	one	
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can	 differenFate	 between	 internal	 and	 external	 conflicts. 	 Furthermore,	most	 conflicts	 can	 be	415

categorised	 as	 material	 conflict,	 conflict	 of	 value,	 strategic	 conflict,	 distribuFonal	 conflict,	

relaFonship	conflict	or	inner	conflict. 	The	categorisaFon	has	the	benefit	that	certain	approaches	416

to	mediaFon	are	more	suited	for	certain	conflicts.	By	categorising	it	as	such	it	becomes	apparent	

early	on	which	approach	should	be	used. 	417

Generally	speaking,	it	has	been	observed	through	the	research	that	commercial	mediaFon	adheres	

largely	 to	 accepted	mediaFon	 theory.	MediaFon	 consists	 of	 three	 phases:	 the	 preparaFon,	 the	

mediaFon	 and	 the	 implementaFon	 phases. 	 The	 preparaFon	 comprises	 making	 contact,	 the	418

analysis	 of	 the	 conflict	 and	 agreeing	 to	 mediate.	 For	 conflicts	 happening	 within	 the	 company,	

contact	 is	 mostly	 made	 through	 a	 phone	 call	 or	 a	 high-ranking	 employee.	 The	 mediaFon	 is	

regulated	and	paid	for	by	an	enFty	that	legiFmises	mediaFon	within	the	company,	but	who	is	not	

directly	 involved	 in	 the	 company. 	 The	mediator	 is	 contracted	 to	 this	 enFty,	 and	 the	 contract	419

details	the	professional	fees,	the	definiFon	of	mediaFon,	the	goals,	rules,	funcFons	and	the	role	of	

the	 law	 and	 confidenFality. 	 The	mediator	 also	 enters	 into	 a	 contract	 with	 the	 parFes	 to	 the	420

mediaFon.	This	contract	excludes	professional	fees	to	saFsfy	the	requirement	of	independence. 	421

The	contact	stage	between	companies	usually	starts	with	one	of	the	parFes	suggesFng	mediaFon	

to	the	other	party.	Contracts	between	the	companies	can	also	contain	clauses	that	refer	a	ma@er	

to	mediaFon	first	before	going	to	court. 	422

The	mediaFon	phase	starts	with	reading	the	mediaFon	contract	and	sesng	behavioural	rules	for	

the	duraFon	of	the	mediaFon. 	The	topics	are	decided	on	and	interests,	moFves	and	needs	are	423
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explored.	Following	that,	a	soluFon	has	to	be	generated	and	one	of	the	soluFons	has	to	be	chosen.	

The	 last	 step	 would	 be	 to	 take	 down	 the	 soluFon	 in	 wriFng.	 The	 implementaFon	 phase	 is	

concerned	with	making	sure	that	the	agreement	is	respected	by	the	parFes	and	the	mediator	has	

to	reflect	on	the	mediaFon. 	This	involves	the	draking	and	signing	of	a	mediaFon	agreement.	The	424

agreement	can	contain	a	mediaFon-clause,	which	prescribes	that	should	the	parFes	encounter	any	

difficulFes	with	the	implementaFon	of	the	agreement	they	are	obliged	to	approach	the	mediator	

to	resolve	the	difficulFes.	This	is	preferable	as	the	mediator	is	already	familiar	with	the	parFes	and	

circumstances. 	Another	aspect	of	the	implementaFon	phase	is	the	evaluaFon	of	the	mediaFon	425

by	 the	mediator.	 The	mediator	will	 compile	 a	 file	 documenFng	 the	 feedback	 received	 from	 the	

parFes	but	 also	 the	 techniques	 that	were	used	 in	 the	mediaFon	 as	well	 as	 a	 descripFon	of	 the	

case.	Compiling	this	data	is	beneficial	as	it	allows	the	mediator	and	others	to	gain	greater	insight	

into	the	mediator’s	work. 	426

It	is	desirable	for	companies	to	establish	a	conflict	management	system. 	The	decision	about	how	427

a	 conflict	 is	 dealt	 with	 should	 ideally	 be	 based	 on	 its	 merits	 and	 check	 lists,	 which	 refers	 to	 a	

process	 for	 a	 certain	 type	 of	 problem.	 The	 processes	 should	 not	 be	 arbitrary	 and	 need	 to	 have	

certain	qualiFes,	such	as	transparency,	certain	standards	and	uniformity. 	This	can	be	achieved	by	428

incorporaFng	mediaFon	 rules	 into	 the	 company’s	 guidelines	 or	 using	 external	 rules.	 Companies	

should	make	use	of	 qualified	personnel	 to	 regulate	mediaFons.	A	human	 resources	department	

could	be	comprised	of	such	personnel.	Otherwise,	companies	could	also	use	external	mediators	or	

personal	from	their	legal	department. 	429

In	Germany	steps	have	been	taken	to	improve	and	promote	conflict	management	systems.	In	2008	

the	Round	 Table	MediaJon	 und	 Konfliktmanagement	 (RTMKM)	was	 founded.	 It	 is	 a	 coaliFon	 of	

about	80	companies	that	are	acFve	in	a	variety	of	fields.	This	includes	influenFal	companies	such	

as	Die	Deutsche	Bahn,	which	is	a	German	railway	company	that	is	state-owned	and	was	the	biggest	
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railway	company	in	the	world	in	terms	of	revenue. 	This	coaliFon	of	companies	was	intended	to	430

increase	innovaFon	by	providing	a	large	pool	of	experiences	that	can	be	shared.	The	ulFmate	goal	

was	to	opFmise	and	improve	conflict	management	systems	by	creaFng	an	exchange	between	the	

praxis	and	theory. 	RTMKM	members	take	part	in	studies	and	academic	funcFons.	Between	2014	431

and	2015	they	were	involved	in	40	funcFons	and	at	least	25	published	arFcles.	The	RTMKM	can	be	

regarded	as	a	success	because	 it	was	responsible	 for	a	variety	of	 improved	conflict	management	

systems.	 The	member	companies	tested	new	conflict	management	structures	which	bridged	the	432

gap	 between	 theory	 and	 praxis. 	 The	 insights	 together	 with	 the	 data	 collected	 enabled	 the	433

adapFon	 and	 modificaFon	 of	 conflict	 management	 models	 so	 that	 they	 could	 be	 successfully	

used. 		434

A	 study	 conducted	 by	 the	 European	 University	 Viadrina	 Frankfurt	 focused	 on	 the	 changes	 that	

happened	between	2005	and	2015	at	German	companies	with	regard	to	conflict	management. 	435

On	a	scale	 from	1	to	4,	with	4	meaning	 ‘always’	and	a	1	meaning	 ‘never’,	 the	companies	had	to	

indicate	 how	 oken	 they	 used	 courts	 and	 other	 ADR	 methods	 to	 resolve	 conflicts.	 In	 2005	

negoFaFon	appeared	 to	be	 the	most	 common	means	 to	 resolve	an	 issue.	NegoFaFon	was	used	

very	oken,	scoring	3.3,	while	10	years	 later	 it	remained	high	at	3.0.	MediaFon	was	almost	never	

used	in	2005	(1.2),	while	in	2015	it	scored	2.1. 	Even	though	it	may	not	seem	very	significant,	a	436

change	from	‘never’	to	‘rarely’	is	good	as	it	shows	that	mediaFon	has	become	more	relevant	and	
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sFll	has	 the	potenFal	 to	become	even	more	relevant	with	 increased	exposure. 	The	same	goes	437

for	‘arbitraFon’,	which	went	from	1.3	to	2.3.	At	the	same	Fme,	‘court	proceedings’	dropped	from	

2.3	to	1.9.	

In	my	opinion,	 the	study	showed	 that	 there	 is	merit	 in	mediaFon	and	 that	companies	 recognise	

this.	 At	 the	 same	 Fme,	 the	 study	 revealed	 that	 companies	 may	 not	 know	 how	 to	 incorporate	

mediaFon.	 In	 conclusion,	 this	 means	 that,	 while	 mediaFon	models	 and	 the	 theory	 are	 already	

quite	developed,	more	emphasis	should	be	placed	on	helping	companies	and	the	public	to	uFlise	

this	knowledge.		

4.4	Recep'on	of	media'on	in	Germany	

Aker	having	discussed	the	theoreFcal	basis	and	the	various	areas	within	which	mediaFon	can	be	

uFlised,	the	discussion	is	now	going	to	focus	on	how	well	mediaFon	has	been	received	in	Germany.	

Paragraph	1	of	the	MediaJon	Act	obliged	the	German	federal	government	to	report	to	the	federal	

parliament	 by	 26	 July	 2017	 on	 the	 impact	 that	 the	MediaJon	 Act	 had	 on	 the	 development	 of	

mediaFon	in	Germany. 	For	the	report,	more	than	a	thousand	mediators	were	quesFoned,	who	438

provided	answers	and	 insights.	Of	the	quesFoned	mediators,	67%	stated	that	they	had	 less	than	

five	 (many	 in	 fact	 had	 none)	mediaFons	 in	 2016.	 Only	 7%	 of	 the	mediators	 had	more	 than	 20	

mediaFons	per	year. 		439

These	low	numbers	make	sense	in	the	context	of	mediators	mostly	doing	mediaFon	as	a	secondary	

occupaFon	 (42%),	while	only	17%	of	 the	 interviewed	mediators	viewed	mediaFon	as	 their	main	
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mediation in 2005, it was perceived as the second most beneficial possibility to resolve disputes. 
It was perceived as the second most beneficial dispute resolution method again in 2015. In my 
opinion, this is significant, as it presents the notion that even though people have not really had 
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its inception, more than 4 000 companies have joined.
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occupaFon. 	The	mediators	further	idenFfied	several	factors	that,	according	to	them,	impede	the	440

development	 of	 mediaFon.	 They	 most	 commonly	 menFoned	 public	 awareness,	 but	 also	 the	

existence	 of	 alternaFve	 mediaFon	 providers,	 such	 as	 telephone	 mediaFon	 and	 arbitraFon	

boards. 	 The	 professional	 groups	 that	 act	 as	 mediators	 are	 for	 the	 most	 part	 consultants	 or	441

coaches	 (42%)	 and	 lawyers	 (20%).	 In	 Germany	 mediators	 pracFce	 in	 businesses	 or	 enterprises	

(23%)	 or	 other	 organisaFons	 (20%)	 such	 as	 schools,	 churches	 and	 hospitals.	 Other	 fields	where	

mediators	are	acFve	are	family	and	partnership	mediaFon	(22%),	followed	by	business	mediaFon	

(12%)	and	neighbourhood	mediaFon	(10%). 		442

The	 Roland	 Legal	 Report	 from	 2018	 found	 that	 73%	 of	 the	 people	 who	 took	 part	 in	 the	

representaFve	survey	had	heard	about	mediaFon	before.	This	is	in	comparison	to	the	only	57%	of	

people	 who	 had	 heard	 about	 mediaFon	 by	 2010. 	 This	 shows	 that	 the	 public	 is	 becoming	443

increasingly	aware	of	mediaFon	as	an	alternaFve	to	courts.		

Nonetheless,	 the	 low	 numbers	 of	 mediaFons	 might	 also	 be	 influenced	 by	 the	 trust	 that	 the	

German	public	 places	 in	 the	 courts	 and	 laws.	According	 to	 the	Roland	 Legal	Report,	 68%	of	 the	

people	asked	stated	that	they	had	a	‘great	deal	of	trust’	or	at	least	‘quite	a	bit	of	trust’	in	the	laws,	

while	64%	had	‘a	great	deal	of	trust’	or	‘quite	a	bit	of	trust’	in	the	courts. 		444

4.5	Conclusion	

This	chapter	provided	informaFon	about	mediaFon	and	the	mediator’s	role	in	Germany.	MediaFon	

in	 Germany	 has	 become	 especially	 relevant	 in	 recent	 years,	 resulFng	 in	 the	 enactment	 of	 the	

MediaJon	 Act	 in	 2012.	 This	 Act	 provides	 certain	 requirements	 that	 need	 to	 be	 met	 during	

mediaFon.	For	instance,	a	mediator	needs	to	be	suitably	qualified	or	he	or	she	needs	to	give	his	or	

her	 professional	 background	 upon	 request.	 In	 addiFon	 to	 that,	 this	 chapter	 discussed	 the	most	

common	fields	of	law	in	which	mediaFon	in	Germany	is	implemented.	In	family	law,	mediaFon	has	

been	described	as	suitable,	as	it	focuses	on	harmonious	and	civil	dialogue	with	a	soluFon	that	can	
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be	in	accordance	with	the	needs	of	the	parFes.	In	conclusion	it	can	be	stated	that	mediaFon	has	

become	a	key	feature	of	the	German	legal	landscape.		

http://etd.uwc.ac.za/ 
 



Chapter	5:	Conclusion	

5.1	Introduc'on	

This	 concluding	 chapter	 will	 provide	 a	 brief	 summarised	 overview	 of	 the	 differences	 and	

similariFes	between	mediaFon	in	Germany	and	South	Africa	in	the	fields	of	family-,	 	commercial-	

and	labour	mediaFon.	In	doing	this,	the	researcher	will	a@empt	to	consider	what	South	Africa	can	

learn	 from	 the	 approach	 to	 mediaFon	 in	 Germany	 in	 the	 respecFve	 fields,	 and	 perhaps,	 what	

Germany	could	learn	from	the	South	African	approach.	Sports	mediaFon	will	not	form	part	of	the	

comparison,	simply	for	the	reason	that	it	does	not	have	a	comparable	counterpart	in	South	Africa.	

School	mediaFon	is	also	not	 included,	as	 it	has	been	discussed	at	 length	in	the	previous	chapter,	

and	similarly	does	not	have	a	comparable	counterpart	 in	South	Africa.	MediaFon	 in	Germany	 in	

these	 two	 fields	 will	 however	 be	 referred	 to	 in	 as	 far	 as	 determining	 some	 best	 pracFces	 on	

mediaFon	in	the	South	African	context.		

5.2	Comparing	media'on	in	Germany	and	South	Africa	

To	 date,	 South	 Africa	 and	 Germany	 have	 both	 used	 mediaFon	 to	 varying	 degrees. 	 In	 South	445

Africa,	mediaFon	was	 first	 encountered	 as	 part	 of	 tribal	 culture	 and	 expressed	 through	ubuntu,	

while	mediaFon	in	Germany	can	be	traced	back	as	far	as	the	14th	century. 	What	both	countries	446

have	in	common	though	is	that	alternaFve	ways	of	resolving	disputes,	such	as	through	mediaFon,	

tradiFonally	 played	 a	 secondary	 role,	 with	 adjudicaFon	 before	 courts	 being	 the	 primary	 way	

through	which	 to	address	disputes.	The	use	of	mediaFon	has	however	been	on	 the	 rise	 in	both	

Germany	 and	 South	 Africa.	 The	 comparison	 between	 mediaFon	 in	 Germany	 and	 South	 Africa	

might	provide	insight	 into	how	mediaFon	can	be	uFlised	to	a	 larger	extent	to	resolve	disputes	in	

both	countries.		

5.2.1	Family	media'on	

In	South	Africa	and	Germany	alike,	a	field	in	which	mediaFon	gained	early	popularity	was	that	of	

family	 law. 	 In	 South	 Africa,	 mediaFon	 in	 family	 law	 received	 early	 a@enFon,	 such	 as	 where	447

judges	 directed	 parFes	 to	 undergo	 mediaFon	 before	 returning	 to	 court. 	 Since	 2005	 the	448

Children’s	Act	has	also	promoted	mediaFon	 in	 family	ma@ers	 in	South	Africa	by	providing	courts	
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with	 the	power	 to	 refer	a	conflict	 to	mediaFon. 	Legal	experts	and	 judges	alike	have	remarked	449

that	mediaFon	in	family	ma@ers	is	oken	the	best	alternaFve	to	court	proceedings. 	Despite	the	450

aforesaid,	 mediaFon	 is	 sFll	 not	 uFlised	 sufficiently,	 with	 the	 public	 sFll	 viewing	 courts	 as	 the	

starFng	point	for	resolving	issues. 		451

Family	mediaFon	in	Germany	occurs	in	more	areas,	and	more	frequently,	in	comparison	to	South	

Africa.	 Outside	 of	 divorce	 proceedings,	 family	 ma@ers	 that	 have	 been	 mediated	 in	 Germany	

include	 successions,	 elder	mediaFon,	 generaFonal	 conflicts	 and	 internaFonal	 family	 conflicts. 	452

German	family	law	is	well	regulated	and	follows	clear	rules;	therefore,	in	many	circumstances,	it	is	

predictable	what	the	courts	will	decide. 	Knowledge	of	what	the	courts	will	decide	can	then	be	453

used	 as	 a	 starFng	 point	 or	 guide	 for	 mediaFon	 over	 the	 issue.	 According	 to	 secFon	 1	 of	 the	

MediaJon	 Act,	 mediaFon	 is	 understood	 as	 a	 voluntary	 process	 in	 Germany. 	 Even	 though	454

mediaFon	is	voluntary,	secFon	156	of	the	Gesetz	über	das	Verfahren	in	Familiensachen	und	in	den	

Angelegenheiten	der	 freiwilligen	Gerichtsbarkeit 	 (Act	 on	Proceedings	 in	 Family	Ma@ers	 and	 in	455

Ma@ers	of	Non-contenFous	JurisdicFon)	gives	the	courts	the	power	to	order	parents	to	take	part	

in	 an	 informaFon	 session	 about	 mediaFon. 	 Taking	 part	 in	 mediaFon	 remains	 voluntary	 in	456

accordance	 with	 the	 Act,	 but	 the	 parFes	 can	 be	 forced	 by	 the	 Act	 to	 consider	 it	 (by	 way	 of	

informaFon	sessions).		

MediaFon	 in	 Germany	 also	 works	 on	 the	 premise	 of	 informing	 both	 parFes	 of	 the	 emoFonal	

situaFon	and	economic	and	social	differences	between	the	parFes,	in	order	to	create	a	feeling	of	

fairness. 	 It	 is	 the	 view	 of	 the	 researcher	 that	 this	 is	 important	 as	 it	 opens	 the	 door	 for	457

empatheFc	 decision-making.	 Extensive	 use	 of	 mediaFon	 in	 German	 family	 law	 arguably	 also	
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indicates	to	the	general	public	that	mediaFon	is	a	viable	alternaFve	to	court	proceedings	under	the	

right	circumstances	and	if	done	properly.		

However,	promoFng	mediaFon	involves	more	than	simply	direcFng	parFes	to	mediaFon.	There	are	

more	benefits	a@ached	to	a	mediaFon	process	when	people	go	to	mediaFon	on	their	own	accord	

as	they	are	likely	to	be	more	willing	to	engage	fully.		

Similar	to	Germany	where	mediaFon	is	also	voluntary,	the	provisions	of	the	Children’s	Act	in	South	

Africa	merely	 create	 an	 opportunity	 for	 the	 courts	 to	 send	 the	 conflicFng	 parFes	 to	mediaFon,	

which	the	parFes	may	choose	not	to	invoke.	

5.2.2	Commercial	media'on	

In	terms	of	commercial	mediaFon,	South	Africa	has	the	Companies	Act	71	of	2008	in	place	which	

permits	resoluFon	of	certain	disputes	through	mediaFon. 	It	also	sFpulates	that	a	memorandum	458

of	incorporaFon	is	binding,	which	is	relevant	because	it	means	that	where	companies	have	agreed	

previously	to	se@le	conflict	through	mediaFon	first,	such	mediaFon	is	compulsory. 	The	Code	on	459

Corporate	 Governance 	 also	 highlights	 the	 importance	 of	 resolving	 disputes	 through	 ADR	 and	460

encourages	the	inclusion	of	mediaFon	clauses	in	contracts.		

In	 Germany,	 on	 the	 other	 hand,	 the	 appeal	 for	 commercial	mediaFon	 seems	 to	 stem	 from	 the	

pracFcal	standpoint	that	resources	and	money	are	oken	wasted	on	conflict	in	the	workplace	and	

the	 implicaFons	 thereof. 	 A	 study	 conducted	 in	 2015	 by	 the	 European	 University,	 Viadrina	461

Frankfurt,	 has	 shown	 that	 even	 though	 mediaFon	 is	 recognised	 by	 German	 companies	 and	

recognised	for	holding	many	benefits,	it	is	not	used	as	much	as	it	could. 	However,	the	study	did	462

reveal	 that	 an	 increasing	 number	 of	 conflicts	 within	 German	 companies	 are	 resolved	 through	

mediaFon	compared	to	ten	years	ago. 	463

The	 researcher	 is	 of	 the	 view	 that	 similar	 studies,	 representaFve	 of	 both	 bigger	 and	 smaller	

companies,	 could	 provide	 be@er	 insight	 into	 the	 effecFveness	 of	 mediaFon	 in	 terms	 of	 the	

Companies	Act	and	the	status	of	mediaFon	 in	South	African	companies	 in	general.	Much	can	be	
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learned	 from	 the	German	 theory	 on	 commercial	mediaFon.	German	mediaFon	 theory	 suggests	

that	 rather	 than	 only	 endorsing	mediaFon,	 a	more	 comprehensive	 conflict	management	 system	

should	be	 created.	A	 conflict	management	 system	 is	 able	 to	provide	 suitable	 circumstances	 and	

condiFons	 for	mediaFon	 to	 funcFon	 in	a	 commercial	environment. 	Contrary	 to	what	happens	464

when	mediaFon	 is	 simply	 introduced	 on	 its	 own	 at	 a	 company,	 a	 conflict	 management	 system	

consists	of	numerous	elements. 	Such	elements	 include	a	designated	contact	person,	accepted	465

and	clear	mediaFon	rules	that	are	incorporated	into	the	company,	qualified	personnel	overseeing	

mediaFon	 and	 proper	 documentaFon	 of	 conflicts.	 Proper	 documentaFon	 helps	 to	 assess	which	

processes	work	for	which	type	of	conflict. 	 466

Germany	 a@empted	 to	 promote	 and	 improve	 conflict	 management	 systems	 by	 creaFng	 the	

RTMKM,	where	experiences	and	knowledge	were	shared	in	order	to	push	for	quicker	innovaFon	of	

improved	 conflict	management	 systems.	A	 larger	 pool	 of	 experiences	 enables	quicker	 and	more	

accurate	 conclusions	 concerning	 the	 effecFveness	 of	 mediaFon	 in	 the	 commercial	 context.	

Something	 similar	 could	 be	 implemented	 in	 South	 Africa	 as	 all	 companies	 that	 take	 part	 could	

actually	 benefit	 from	 the	 shared	 knowledge	 and	 improvements.	 A	 well-thought-out	 conflict	

management	system	in	conjuncFon	with	the	decisions	by	courts	that	have	been	made	with	regard	

to	mediaFon,	together	with	the	legislaFon	in	place	in	South	Africa,	could	provide	the	right	type	of	

environment	for	mediaFon	to	be	more	readily	accepted	and	used.	 

Even	 though	 mediaFon	 in	 Germany	 is	 voluntary	 (in	 accordance	 with	 the	 MediaJon	 Act),	 a	

corporate	pledge	enforced	by	the	right	authority	could	also	encourage	companies	to	make	use	of	

mediaFon	 more	 oken. 	 A	 corporate	 pledge	 is	 the	 declaraFon	 by	 a	 company	 to	 commit	 to	467

mediaFon	before	taking	the	ma@er	to	court.	The	RTMKM	also	acFvely	assists	companies	in	signing	

such	a	corporate	pledge	by	providing	advice	on	the	content	and	wording	of	the	pledge. 	468

The	majority	of	companies	that	took	part	in	a	study	regarding	a	corporate	pledge	in	Germany	rated	

it	 as	 a	 useful	 measure. 	 Nonetheless,	 more	 than	 50%	 of	 the	 parFcipants	 found	 the	469
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implementaFon	of	such	a	pledge	‘difficult’. 	Should	South	Africa	decide	to	impose	something	of	a	470

similar	nature,	it	would	be	beneficial	if	there	could	be	a	professional	body	assisFng	the	companies	

that	are	willing	to	join	the	pledge.	In	the	South	African	context,	a	corporate	pledge	might	work	in	

conjuncFon	with	the	memorandum	of	incorporaFon.	A	memorandum	of	incorporaFon	that	states	

that	companies	have	to	mediate	first	would	be	a	viable	opFon.	Therefore,	the	pledge	could	simply	

work	 by	 giving	 further	 emphasis	 to	 the	 memorandum	 of	 incorporaFon	 within	 a	 company	 and	

making	such	a	commitment	common	knowledge	amongst	employees.		

5.2.3	Labour	media'on	

In	South	Africa,	the	CCMA	was	created	to,	amongst	others,	address	the	problems	of	the	previous	

slow	and	inefficient	industrial	courts	system.	The	CCMA	is	a	creature	of	statute,	meaning	that	it	can	

only	perform	the	funcFons	as	sFpulated	in	the	LRA. 	This	adds	complexity	to	the	jurisdicFon	of	471

the	CCMA	as	it	is	not	always	clear	which	ma@ers	fall	within	the	funcFons	provided	for	in	the	Act. 	472

It	 also	 presents	 the	 problem	 that	 people	 who	 have	 labour	 disputes	 are	 prevented	 from	 using	

CCMA	 mediaFons.	 In	 the	 course	 of	 any	 mediaFon	 (conciliaFon	 or	 arbitraFon)	 the	 relaFonship	

between	the	parFes	has	to	be	determined.	Where	no	employment	relaFonship	exists	in	the	legal	

sense,	the	CCMA	does	not	have	jurisdicFon.	

In	terms	of	the	LRA,	mediaFon	(typically	 in	the	form	of	conciliaFon)	 is	compulsory	under	certain	

circumstances.	 It	 is	only	where	mediaFon	does	not	produce	a	result	that	the	ma@er	can	then	be	

referred	 to	arbitraFon. 	This	 LRA	driven	 system	 is	beneficial	 in	 the	 sense	 that	people	have	 the	473

chance	 to	 have	 their	ma@er	 resolved	 by	 less	 expensive	 (when	 compared	 to	 court	 proceedings)	

mediaFon,	conciliaFon	or	arbitraFon.		

In	Germany	there	is	no	similar	Act	to	the	LRA	or	an	organisaFon	similar	to	the	CCMA.	MediaFon	in	

labour	 law	 is	 also	 governed	 by	 the	MediaJon	 Act	 as	 discussed	 under	 5.2.1	 above.	 Labour	 law	

mediaFon	 oken	 also	 forms	 part	 of	 internal	 conflict	 management	 systems.	 These	 conflict	

management	 systems	assist	both	employees	and	employers	and	have	gained	 the	 support	of	 the	

RTMKM. 		474
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While	mediaFon	at	the	CCMA	as	provided	by	the	LRA	is	 important,	the	fact	that	an	employment	

relaFonship	has	to	be	established	in	order	to	access	the	services	of	the	CCMA	presents	a	source	of	

difficulty. 	 It	would	have	been	more	beneficial	 to	workers	and	employers	 if	an	enFty	similar	 to	475

the	CCMA	existed	which	caters	for	all	disputes	that	occur	in	a	work	environment.	That	way	more	

workers	can	gain	the	benefits	of	mediaFon,	such	as	independent	contractors.	

In	contrast,	the	German	system	relies	on	the	incenFves	of	a	well-funcFoning	conflict	system	that	

can	 improve	 the	 way	 a	 company	 runs.	 In	 addiFon,	 it	 is	 important	 to	 give	 support	 to	 labour	

mediaFon,	whether	the	system	relies	on	voluntary	or	compulsory	mediaFon.	An	iniFaFve	such	as	

the	 RTMKM,	 which	 has	 the	 means	 to	 improve	 the	 system	 and	 encourage	 research,	 can	 be	

effecFve.		

5.3	Observa'ons	and	recommenda'ons	

One	 of	 the	more	 apparent	 differences	 between	mediaFon	 in	 Germany	 and	 South	 Africa	 is	 that	

Germany	has	a	MediaJon	Act	that	regulates	mediaFon	in	general	–	that	is,	being	applicable	to	all	

areas	of	law. 	The	Act	extensively	regulates	issues	such	as	the	role	and	duFes	of	the	mediator,	a	476

mediator’s	 qualificaFons	 and	 training,	 and	 requirements	 related	 to	 having	 sufficient	 theoreFcal	

and	pracFcal	knowledge	to	act	as	a	mediator. 	The	mediator	 is	responsible	for	the	process	as	a	477

whole,	 including	 having	 to	 inform	 the	 parFes	 about	 what	 mediaFon	 entails	 and	 the	 effect	 of	

decisions	reached. 	The	MediaJon	Act	also	caters	for	the	mediator	having	to	lay	down	his	or	her	478

credenFals	upon	request. 	 In	addiFon,	 the	Act	makes	menFon	of	 the	 imparFality	 requirement,	479

which	 could	 be	 impaired	 due	 to	 professional	 cooperaFon	 for	 example. 	 From	 the	 research	 it	480

appears	 as	 if	 the	MediaJon	 Act	 largely	 codifies	 what	 is	 already	 common	 pracFce	 concerning	

mediaFon	in	Germany.	

In	 South	Africa	 there	are	various	Acts	dealing	with	mediaFon	 in	different	fields	of	 law.	The	Acts	

deal	 with	 mediaFon	 in	 their	 respecFve	 fields	 and	 mostly	 allow	 for	 mediaFon	 to	 be	 used	 in	 a	

specific	 set	 of	 events	 or	 scenario,	whether	 it	 be	 voluntary	 or	mandatory.	 The	Children’s	 Act	 for	
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example	makes	provision	for	referring	a	ma@er	to	mediaFon	in	the	right	circumstances. 	There	is	481

no	Act	however	that	regulates	mediaFon	or	sets	out	the	rules	and	standards	that	have	to	be	met	

as	is	the	case	with	the	MediaJon	Act	in	Germany.	

There	are	quite	a	few	lessons	South	Africa	can	take	from	the	German	MediaJon	Act	should	South	

Africa	decide	to	enact	a	similar	Act.	First,	there	is	a	disFncFon	between	a	mediator	and	a	cerJfied	

mediator,	 with	 the	 cerFfied	 mediator	 having	 to	 comply	 with	 more	 stringent	 formal	 and	

professional	requirements.	Such	an	approach	has	the	advantage	of	enabling	a	larger	pool	of	people	

to	 act	 as	 mediators,	 while	 sFll	 maintaining	 a	 specialised	 group	 of	 cerFfied	 mediators.	 Such	 a	

disFncFon	is	important	in	cases	dealing	with	issues	of	a	very	technical,	and	more	difficult,	nature.	

This	also	provides	protecFon	to	the	parFes	who	a@end	mediaFon.	According	to	the	MediaJon	Act	

parFes	may	ask	the	mediator	for	his	or	her	credenFals.		

Secondly,	in	terms	of	the	German	MediaJon	Act	the	mediator	has	the	duty	to	serve	the	parFes	to	

an	 equal	 degree	 –	 a	 requirement	 that	 seems	 to	 stretch	 further	 than	 merely	 requiring	

imparFality. 	 This	 highlights	 the	 posiFon	 of	 the	mediator	 as	 the	 facilitator	 but	 also	 places	 an	482

acFve	 duty	 on	 him	 or	 her	 to	 assist	 both	 parFes.	 There	 are	 also	 provisions	 that	 deal	 with	

circumstances	when	mediators	are	deemed	not	to	be	imparFal 	and	the	duFes	of	the	mediator	483

are	also	clearly	defined. 			484

Thirdly,	the	German	MediaJon	Act	lays	down	some	ground	rules	regarding	mediaFon	and	thereby	

sets	a	specific	standard	that	has	to	be	met.			

Fourthly,	 having	 a	 single	 Act	 regulaFng	mediaFon	 in	 general	 also	 provides	more	 certainty	 over	

when	 and	how	mediaFon	 is	 to	 take	 place	 and	provides	 easier	 recourse	 to	mediaFon.	 For	 these	

reasons,	 it	 is	 believed	 that	 a	 single,	 comprehensive,	 MediaFon	 Act	 would	 ulFmately	 be	

advantageous	for	mediaFon	in	South	Africa.	

That	is	however	not	to	say	that	such	an	approach	will	not	have	some	shortcomings	or	difficulty	in	

South	Africa.	One	such	issue	is	the	requirement	of	mediator	cerFficaFon.	Different	from	Germany,	

South	Africa	has	a	 large	number	of	rural	areas	where	mediators	might	not	be	able	to	obtain	the	

prescribed	training,	let	alone	prescribed	accreditaFon.	Any	MediaFon	Act	(or	similar	Act)	in	South	
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Africa	should	therefore	 ideally	also	cater	for	mediaFon	in	rural	areas	and	take	 into	consideraFon	

the	different	circumstances	of	the	parFes	involved.			

A	problem	observed	through	the	research	with	mediaFon	in	both	Germany	and	in	South	Africa	is	

that	even	though	mediaFon	is	catered	for	in	both	countries,	the	process	seems	to	be	under-uFlised	

in	many	 instances.	 As	 such	 it	 is	 important	 to	 keep	 any	MediaFon	Act	 as	 simple	 in	wording	 and	

meaning	as	possible,	since	an	overly	complex	Act	could	deter	the	public	from	making	use	of	it	and	

might	 create	 more	 quesFons	 than	 answers.	 One	 soluFon	 could	 be	 to	 teach	 people	 about	

mediaFon	 from	 a	 young	 age	 –	 in	 line	 with	 the	model	 of	mediaFon	 in	 schools	 uFlised	 in	 some	

German	schools. 	Such	an	approach	has	many	advantages:	first,	people	are	familiarised	with	the	485

concept	of	mediaFon,	and	that	conflicts	can	be	solved	in	such	a	way,	from	a	young	age.	Secondly,	it	

equips	 young	 people	 with	 the	 right	 tools	 to	 resolve	 disputes	 in	 a	 producFve	 manner.	 An	

introducFon	to	mediaFon	at	a	young	age	could	change	the	legal	landscape	and	thinking	of	people.	

Principles	 and	 approaches	 to	mediaFon	 should	 be	 taught	 to	 learners	 by	 competent	 teachers	 or	

skilled	 outside	 mediators.	 The	 quality	 of	 the	 training	 is	 essenFal,	 because	 only	 then	 will	 the	

learners	 be	 in	 a	 posiFon	 to	 deal	with	 conflict	 rather	 than	 being	 overwhelmed	 thereby.	 Lawyers	

who	are	educated	 in	mediaFon	could	mentor	schools	as	part	of	 their	pro	bono	work	 in	order	 to	

guarantee	a	certain	quality	of	mediaFon	as	well	as	overseeing	the	programme	from	a	professional	

perspecFve. 		486

5.4	Conclusion	

To	conclude,	it	can	be	said	that	mediaFon	is	a	very	promising	alternaFve	to	court	proceedings.	The	

benefits	are	plenFful	and	could	create	both	creaFve	and	saFsfactory	outcomes.	The	comparison	

between	Germany	 and	 South	 Africa	 showed	 how	 innovaFve	 and	 versaFle	 the	 use	 of	mediaFon	

could	be. 	The	challenge	however	 remains	as	 to	how	to	 reap	 the	benefits	of	mediaFon,	which	487

goes	hand	in	hand	with	the	quesFon	of	how	to	implement	mediaFon.		

What	 is	 important	 to	 those	 that	 stand	 to	 benefit	 from	 mediaFon	 is	 certainty	 around	 when	

mediaFon	will	be	used	and	the	process	itself,	and	being	able	to	almost	immediately	receive	some	

benefit	from	the	get-go.	If	mediaFon	only	reveals	its	benefits	during	later	stages	of	the	process	it	

might	not	be	enFcing	enough.	Courts	are	well	known	to	people;	therefore,	in	order	for	mediaFon	

to	play	a	larger	part	 in	disputes	it	has	to	more	enFcing	in	terms	of	the	immediately	felt	benefits,	

such	as	accessibility	and	pricing.	
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The	comparison	between	Germany	and	South	Africa	has	shown	that	introducing	mediaFon	is	more	

than	simply	passing	legislaFon	which	promotes	mediaFon.	LegislaFon	that	forces	mediaFon	might	

not	 create	 the	 same	 outcome	 and	 astude	 towards	mediaFon	 as	 voluntary	mediaFon	 and	 also	

seems	to	be	at	odds	with	the	characterisFcs	of	mediaFon.	CreaFng	a	funcFonal	mediaFon	system	

that	 is	 accessible	 to	 the	public	 is	 a	 complex	 task,	which	 involves	 various	 factors.	 The	 success	 of	

mediaFon	involves	creaFng	an	environment	that	has	confidence	in	mediaFon	as	a	way	to	resolve	a	

dispute.	 This	 is	where	 the	German	model	 in	 the	fields	of	 sports	 and	 school	mediaFon	becomes	

important.	 In	 sports,	 instead	of	 forcing	parFes	 to	a@end	mediaFon,	 the	parFes	have	a	choice	 to	

a@end	for	a	more	 lenient	punishment.	Since	 lengthy	bans	are	oken	feared	by	the	sports	parFes,	

they	make	the	choice	to	a@end	mediaFon	themselves.	The	goal	of	sports	mediaFon	 is	to	ensure	

that	 the	 type	 of	 conflict	 under	 consideraFon	 does	 not	 happen	 again. 	 Introducing	 mediaFon	488

programmes	 in	 schools	 could	help	 to	develop	 confidence	 and	 awareness;	 however,	 it	 should	be	

borne	in	mind	that	confidence	can	only	be	gained	if	the	mediaFon	programmes	in	schools	are	well	

thought	out	and	implemented.	Nonetheless,	mediaFon	programmes	are	a	good	starFng	point	both	

to	increase	the	atmosphere	in	schools	and	to	change	the	percepFon	of	mediaFon.		

In	addiFon,	a	successful	system	of	mediaFon	depends	on	creaFng	bodies	and	enFFes,	such	as	the	

CCMA	in	South	Africa,	that	are	trustworthy,	reliable	and	accessible.	MediaFon	centres	outside	of	

only	the	CCMA	(and	the	bargaining	councils)	in	South	Africa	could	be	advantageous	in	this	regard.	

Such	centres	should	ideally	be	located	in	areas	where	people	have	easy	access.	Staff	has	to	be	well	

trained,	professional	and	ethical.	 In	this	regard	the	German	example	could	be	beneficial	 in	South	

Africa,	since	the	MediaJon	Act	dictates	rules	with	which	a	mediator	has	to	comply	and	creates	a	

verified	system	of	mediaFon.		

UlFmately,	mediaFon	 is	a	viable	opFon	 in	a	wide	range	of	fields,	provided	 it	has	been	given	the	

necessary	 amount	 of	 thought	 and	 resources.	 MediaFon	 has	 the	 ability	 to	 replace	 and	 relieve	

overburdened	and	expensive	court	systems,	while	at	the	same	Fme	encouraging	the	public	to	view	

disputes	in	a	different	light.	It	is	definitely	worth	pursuing	further	in	South	Africa	and	has	already	

yielded	some	posiFve	results	in	the	field	of	labour	law	specifically.		
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