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"Now whenever God and His Apostle have decided a matter, it is
.QAEEhFO claim freedom of

not for a believing man or a EEL**}

T

congerned: for he who
@ has already, most

choice insofar as they them
[thus] rebels against God
obviously, gone astray."
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INTRODUCTION

As a Muslim South African trained in South African Roman-Dutch
law, I have been exposed to experiences/situations which indicate
a conflict between the principles of South African Roman-Dutch
law and Islamic law of succession. This has prompted me to do
some research into the history of Islamic law, the spreading of
Islamic law over large parts of the world and the question of the
recognition and application of Islamic law in South Africa. The
central theme of this study is the Islamic law of succession in

so far as it affects women.

Chapter One of my dissertation contains a brief historical
background which outlines on the one hand, the nomadic scciety,
women and succession in pre-Islamic Arabia and on the other,

their improved position upg;,, S ‘-*E‘Pf Islam (seventh
century). It ends with the hi @ékground of Muslims in
2 marriage property
an and Islamic law
of succession operate. There et Three, the South
African law and Islamic law (gﬁBQEhﬁiﬁiéﬂghib@) of succession are
compared. These include ‘béth! liRtestdte! and testamentary
succession, the latter being limited on the Islamic side.
Chapter Four, with the backgrounds sketched in Chapters Two and
Three, demonstrates the visible internal conflicts between the
Islamic and South African law of marriage and succession as
encountered in South African practice. After evaluating
statistics and alternative solutions in this regard, and having
arrived at certain conclusions, I propose that recommendations
about the possible recognition and application of Muslim Personal
Law in South Africa which is at present enjoying the attention
of the South African Law Commission in Project 59 should see
fruition and be implemented as it can only assist the society in
which we live since it is a vital aspect affecting our daily
lives (and deaths!). Chapter Five covers the whole aspect of the
Muslim testator or testatrix’s limited "freedom" of testation and
reforms by certain forerunner countries in this regard which on

South Africa. Chapter Two i-
background against which both

https://etd.uwc.ac.za
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closer inspection are riddled with controversies. Chapter Six
explores the treatment received by a Muslim widow, daughter and
mother in terms of their respective fixed "intestate" shares and
its implications for modern twentieth century society.

This issue, which is the major theme pervading this dissertation,
concerns the fact that the Islamic law of succession is regarded
as a perfect system of law. However, it is also said that this
view is debatable because the "double share to the male" is an
inherent and unalterable feature of this system which means that
a female’s share is always half of that of her male counterpart.
I propose that, in the final analysis, effective use could be
made of certain tools like dower, for example, to combat this
inequality without in any way having to interfere with and change
the divine blueprint of Islamic law as is suggested by modernist
Muslim scholars and as is msu by some Muslim
countries who believe that the E_'u'-rinr-r'-_-}--}ﬁ:_ll-wﬁ_l- tructure of modern
Muslim families and the grea ii iI ontribution of the
e winly d

women in a family calls for eration of women’s
UNIVERSITY of the

WESTERN CAPE

inheritance shares.
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CHAPTER ONE

Historical Background
1. 1 A brief historical background on aspects of the social life

and culture of the Nomads of Pre-Islamic Arabia

The law of family relations and inheritance, as stated by
Schacht, was dominated by the ancient Arabian tribal
system. (Schacht: 1964: 7). The clan formed the basis
of Bedouin society. It consisted of groups of patriarchal
families consisting of a father, his male children and
their families, living together in a few tents. Groups of
such families migrated together and owned pasturage in
common. The clan was led by an elder (sheikh), who led
them to war and received one quarter of the spoils of war
(booty) (Jaffer:  1989: 11-12). As Coulson observed,

"(tlhe tribe was bou f unwritten rules
(customary law) which h with the historical
growth of the tribe itigelf @s |[the|] manifestation of its
spirit and character. |Neither |thg| tFibal shayk nor any

representative assemblf had 1eglslat1ve"power to interfere

with this system". (cJﬂTQQ§§“1§§IQﬁW*§f— 10).
WESTERN CAPE

Tribal solidarity was essential for survival in the harsh
desert conditions. The spirit of the clan implied
boundless unconditional 1loyalty to fellow clansmen and
corresponded in general to patriotism of the passionate,
chauvinistic type. (Hitti: 1970: 27). As far as the
economy of Arabia was concerned, the nomads, who lived
there and who formed the majority of the Arab population,
later began to include agriculture on a seasonal basis to
its subsistence; thus they became semi-nomadic. Because
of their increased contact with settled people, they
developed a dislike for war and wilful destruction,
characteristics of the earlier nomadic existence. (Jaffer:
1989: 15). Mecca was one of the main trading cities of
Arabia and had no agriculture. Increasing emphasis was
placed on material wealth in Mecca. The Meccans later

https://etd.uwc.ac.za
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became financiers. Women too were involved in the
commercial trade, for example, Khadija, first wife of the
Prophet Muhammad (P.B.U.H)!. (Watt: 1979: 38). The

settled communities of Mecca had a customary commercial law
characteristic of commercial life and those of Medina a law
of land tenure, Medina being the chief town of agriculture

(Amin: 1985: 308).

Arabia towards the end of the sixth century was on the
threshold of change. With the development of commerce in
Mecca the kinship structure changed and individualism
instead of tribalism was growing (Watt: 1974: 46 - 49).

Women and pre-Islamic Arabia

this aspect is not
'}, had prior to this
She examines the

socio-political conditipns| afiffdgtimng||women in the Arab
peninsula before the rise of Islam. She, wvia her
indigenous perspectivL”iEEfliﬁilgéﬁgﬁgtation, provides
preliminary data some Wole 5 §HiBhY {&" 'eYavorated on below
(based on access to certain academic sources) dispelling
the view that Islam, as it is practised today, is fair and
just to women and suggests that Islam as it is practised
today (and not true Islam) is completely, K patriarchal and
that this occurred through an historical process of co-
optation whereby the latter became part of Islam only after
the death of the Prophet Muhammad (P.B.U.H) (op. cit.,
20T « This is also a theme implicit in Powers’ (1286)

major work.

The existence of goddesses (most famous being al-Lat, al-
Uzzah and Manat; and so influential that they were
mentioned in the Quran (Q. 53: 19) and again by the Prophet

! Ssalutation meaning Peace Be Upon Him.
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Muhammad (P.B.U.H) in his further teachings) in the
northern part of Arabia hints, in my view, at some form of
strong women’s rights in ancient cultures. Some tribes
were matrilineal (kinship and descent between males traced
through female line) and matrilocal (system of marriage
where husband goes to live with wife’s group). Some women
possessed self-determination (a strong will to avoid
subjugation) in sexual and other matters. They, for
example, joined combat (and made a good job of it), recited
poetry, conducted business and gave wise advice to their
tribes. Practices which were exceptions to the patriarchal
rule of marriage included the following: women being able
to choose and divorce husbands at whim and the practice of
polyandry. These facts (the right to marry and divorce)
provide some proof that women had basic human rights in

pre-Islamic Arabia. Althg

of matriarchal system ex
not entirely correct inf[g

JFﬁplete "patriarchy"
was practised after : ofii Prophet Muhammad
(P.B.U.H.) or even today for that matter. The northern
Arabs practised femalélNIinfantitiadifor two reasons:
poverty or fear of shamé' [Wwhén BaptlreH lon a raid they were
treated as slaves, prior marriages became void and victors
had sexual relations with them until they were freed by
their own tribes). This practice subsided in due course
because Arab men saw the economic advantages of selling a
daughter for a large dowry as opposed to Islamic dower, a
discussion whereof follows later. Their being used and
later exchanged is an indicator of the socio-economic

transformation here just prior to Islam. Another fact
about Jahiliyyah (the Age of Ignorance existing in the pre-
Islamic Arab peninsula) especially in the field of
succession was that a man .could marry up to 100 women
implying an indefinite number of women. The effect of this
is discussed in the history of succession in pre-Islamic
Arabia infra. Finally, on discovering the monetary value
of "live" daughters, some fathers forced them into
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prostitution instead of practising female infanticide.

The next issue Hibri tackles concerns the guestion how
women lost their limited status in the peninsula, or, more
precisely, how the transition from being less patriarchal
in some respects, at first, to more patriarchal, later,
occurred. Trading routes influenced the cultures (many of
which were agricultural). She postulates with good
supporting arguments and references that these trade routes
imported rudimentary technology, especially the war related
kind like arrows and swords, with knowledge henceforth
passing from male to male (ignoring the female). The major
feature of the new patriarchal order was the development of
a new tribal power structure totally based on patrilineage.
Since the tribe was the highest political, economic,
-‘—;®_~ that the "paternal

ﬂ:ﬂ&‘&&%—%‘ .u'1'_=! the patriarchal
system. (Hibri: 1982: ). As Watt (1981)

concludes: "[Wlhat fo E ’!lE E El tative suggestion,

1
though not without justlflcatl that] in the recorded
UNIVERSITY of the
facts about pre-Islamic Arabla there 1s much evidence that
the social system was 01;1 a n!a;{:gl?.ugé-‘éf[basz.s (ibid., 272)
o The view 1is therefore suggested here by way of
hypothesis that a transition was in progress from a
matrilineal system to one that was wholly or largely
patrilineal, and that this transition was linked with the
growth of individualism" (ibid., 387-8). This does not

imply that a growth in individualism must necessarily

military and legal auth
bond" became the core

follow.

A general history of succession prior to the advent of

Isiam

The flaws, which ultimately resulted in change upon the
advent of 1Islam, in the system of succession of the
Jahiliyyah people of pre-Islamic Arabia as far as women
were concerned, are summarised as follows: "They failed to

https://etd.uwc.ac.za
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realise that that which is considered 1logical is not
necessarily equitable. They failed, too, to realise that
estates are owned by God who has the power to bestow them
upon those he chooses amongst his creatures. This fact was
later regarded to be one of the substantial principles in
Islam. Nor had they noticed that children and women were
more deserving of help than men. They had also failed to
apply pragmatically the strength of the relationships of
the excluded women and children to the deceased. This
omission marks another failure of their system since their
social existence was based entirely upon this

relationship." (Zaid: 1986: 10)

In a nutshell ‘Abd al htI sums op the position as follows:
In pre-Islamic Arabia the right of inheritance was only
- en for took part in war.
Sionl fromiifiheritance of women,

granted to those who fought—a
This resulted in the ex@ll
minors of both sexes,
preference of the paterng
(Ati: 1977: 250). '

las well as in the
nal lines. (Abd al

UNIVERSITY of the
owing to this strong traditién the Arabs, among whom tribal
fighting was carried on all the time, only allowed those
men who fought in battles to inherit. They excluded all
females - daughters, widows and mothers. Women, in fact
were looked upon as part of the property of the deceased
and therefore their rights to property by inheritance was
out of the guestion. (Ali: 1983: 679). Any possibility
of her right of inheritance from her family, especially
inheritance of fixed property such as land, which would in
effect be transferring family wealth to another clan, was
out of the question. (Esposito: 1982: 14). As Coulson
points out, prior to the advent of Islam the unit of
society was the clan, the group of blood relatives who
claimed descent from a common ancestor which was
patrilineal in structure exclusively through male links.
Accordingly, in order to keep property within the clan,

https://etd.uwc.ac.za
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rights of inheritance belonged solely to the "nearest" male
agnate relatives (asaba) of the deceased, the order of
priority being the descendants of the deceased, followed by
his father, his brothers and their issue, his paternal
grandfather, and finally his uncles and their descendents.
By including fhis brothers and their issue" Coulson
implies an ordinary patrilineal and parentelic system which
is slightly different to that described by Fyzee infra p.9-
10. He goes on to say that there were cases where property
was bequeathed to close relatives such as parents and
daughters but that this was seen as an exception to the
general rule. (Coulson: 1964: 9; 16). The son of a non-
Arab woman did not inherit, though the son of a captive
did. (Amin: 1985: 309).

nad complete B wers of dispensing

The Arabs of Jahiliyyah pletfe—pow
2“-"-“."-“

of their property by W1ll, L @3-l 883: 269). Hence
testamentory disposition -

was common in pre-Islam‘ Eili gilﬁ

disown original members TP&IR%?E%&&F?n;rn their place and
to adopt aliens and confﬁglqp ¥H$Q~EP%}}ﬁneal identity of
the adopters, along with what it entailed (Abd al %tl.

1977: 23). Adoption was in fashion and the right to adopt
was not restricted by any condition as to the age of the
adopted child, or the absence of a natural-born son to the
adoptive father. (Amin: 1985: 310).

unrestricted. It

'nship groups -to

In pre-Islamic Arabia we also see the notion of "marriage
by inheritance". Widows were inherited like property by
the heirs of their deceased husbands implying that women
were equal to property. (Amin: 1985: 310). As noted, a man
could marry an indefinite number of wives compared to the
Quranic four. There was no limitation on the number of
wives. An Arab was permitted to take as his wife his step-
mother, cousin and wife’s sister. His wives became part of
his inheritance upon his death (and not inheriting from him
is to be understood in the light of the chaos it would
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cause). His son would then have the choice of marrying

them (except his own mother), imprisoning them until they

gave up any property they may have in exchange for freedom
or marrying them off to another male and pocketing the

dowry. He was also empowered to forbid her from
remarriage in the hope of obtaining ransom or inherit on
her death. (Abd al ‘AtI: 1977: 101). Women were not

allowed to inherit. The property they accumulated from
trading with chickens, eggs etcetera was subject to the
husband’s control. (Hibri: 1982: 209 - 10). In marriages
by purchase or contract, the suitor also possibly paid
another sum (sadaq), besides the dowry, to the woman
herself, thereby purchasing her and making her his
exclusive property. (Stowasser: 1977: 291).

Powers writes that Western. s
formation of the Islami iurwvuluniuu’iais.nce, hold the view

that only the active ‘ '- nbers -f the tribe were
entitled to inherit in pk !! !'E il!n and that Quranic
legislation changed tH{s——ﬁy——aise~—E%Towing females to
inherit, and, subsequently théde two'héterogeneous elements
- the tribal customary Viaw bf lpbe4Isiamic Arabia and the
Quranic legislation were Jjoined together to form the
"science of the shares". (Powers: 1986: 105). He
however does not uphold this view and arrives at a
guestionable conclusion which is subject to a lot of debate
which polemic will not be entered into.

-mh;ﬁhyrying to trace the

Fyzee (1964: 382) sums up the principles of the pre-Islamic
law of succession as follows:

(a) nearest male agnate succeeded (indicative of a system
of primogeniture);

(b) females and cognates were excluded;

(c) descendants preferred to ascendants and ascendents to

collaterals (see supra p. 8);
(d) where agnates were equally distant, estate was divided

https://etd.uwc.ac.za



per capita.

A brief background of Islamic Law

Islamic law evolved in the seventh century of the Christian
era in the Arabian peninsula and in lower Mesopotamia.
Islam was a religion of the city; far from being a mere
"projection of the Bedouin mind", the new faith was born in
and shaped by a city environment. (Stowasser: 1977
290). The Quran (revealed Word of God) is not a law book,
that is, it is not a collection of prescriptions providing
a legal system since only a few verses can be said to
contain legal provisions. Most of these deal with family
law and inheritance. The Quran and the Sunna of the
Prophet Muhammad (P.B.U.H) (received custom associated with
him, embodied in hadith ﬁb, em of information

related to him containi ] ,
i' |_I I'sg!

T

I 'sl |2=

sometimes it is translat

reporter to reporter) h'%

sources of law. Not on%f is'theﬂexamp;ejéet by the Prophet
INIVERSITY of the

Muhammad (P.B.U.H) and his instructions seen as a source of
law, but it was also dugigéﬁgi% ?féj%ﬁ;% we see the period
of Quranic revelation which took place over approximately
23 years. On the death of the Prophet legal decisions were
given by the early Caliphs who now led the people, and
later during the Umayyad period (661 - 750 C.E.) judges
(gqadis) took over this role since the judiciary as one of
the functions of government became differentiated. In the
eighth century, due to the dissatisfaction with Umayyad’s
rule and its courts, four schools (or versions) of law were
founded: Hanafi, Maliki, Shafii and Hanbali. (Esposito:
1982: 2). These comprise together the Sunni school as
opposed to the Shi’ites (also called Shia). The Sunnis
(traditionalists) represent the orthodox Muslim population
which did not align itself with any particular school. 1In
contrast the Shi’ites or the followers of Ali (the Prophet
Muhammad’s cousin and son-in-law and a caliph) became a

as transmitted from

79) are seen as

https://etd.uwc.ac.za
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school in Islam calling for restricting the leadership in
the Islamic world to the household of Ali. (Jaffer: 1989:
87 - 8). The Sunnite and Shi’ite systems of inheritance
when compared differ widely, hence my dissertation will
only be based on the Sunnite system with its basically
common religious dogma which has the support of the
majority of Muslim followers, since it is comprised of the
four major schools as opposed to the Shia’s who are in the
minority. Emphasis will be placed on the Hanifi school of
law in certain areas, for example, the rules of dower and
the general order of entitlement to inheritance. "The
different Sunni and Shia interpretations of the Quranic
enunciations on inheritance are explained in the following
manner. Taking the Hanafis as representing the Sunnis and
the Ithn3 ‘Ashari (a branch of Shia) the Shia or Shi’ites,
the main differences be 3;525§E§EEE=zyhts are as follows.
The Hanafis allow the fna 1]
Islamic customs to sta 4

rules in the specific man me \&n the Quran, and by
the Prophet. The Shias deduce certain principles, which
they hold to underlie %ﬂ%léﬁéﬁéﬁ§%¥§’?%o the pre-Islamic
customary law) expresgggisghﬁF%ﬁg(jagign, and fuse the
principles so deduced with the principles underlying the
pre-existing customary law, and thus raise up a completely
altered set of principles and rules derived from them."
(Nasir: 1986: 198). The general principles of the Hanafi
distribution of the estate are discussed in Chapter Three,
hence it suffices here to mention that "[t]he Shia
interpretation of the law does away entirely with the
priority of the agnates over the cognates and makes the
estate devolve (subject to the rights of the husband or
wife) upon the nearest blood relations, who divide it
amongst themselves per stirpes, allotting to females half
the share allotted to males in each grade." (ibid., 199).

The Muslims of South Africa, although adhering to the Sunni
school, are not homogeneous: 50.96% of them are Shafi’i

https://etd.uwc.ac.za
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Cape Muslims, partly of Malaysian origin, and 48.8% of them
are Hanafi Indian Muslims. (Naude: 1985: 25).

Among the Sunni’s we also find differences. As Coulson
(1971: 5) points out: "In substantive law generally, and
certainly in the law of succession at death, the
differences between these various schools are often not
merely variations in detail but matters of a fundamentally
different approach ... [T]he Sharil’a (Islamic law) appears,
on a universal plane, as a comparative system in its own

right."

Besides these two basic sources of Islamic law, that is the

Quran and traditions of the Prophet (P.B.U.H) (as contained

in the Hadith), which Bulbulia aptly says may be regarded

as a magnifying glass _k;§1§;::;?51__ d elaborates upon

Quranic principles (Bul “411), we also have,

amongst others, two mor « i

opinion of legal schula 1 Ii E

Sunna, and analogical deductlons Qlyas) based on the
IVERSITY of ﬂn

Quran, Sunna and Ijma. 1Eg§se are seen’ as the major sources

besides which there are éiéglgéher sources for example

customs. (Nadvi: 1989: 35 - 42).

the consensus of

on the Quran and

By way of interest it is apt to consider where Islamic law
fits in among the major 1legal systems of the world.
Chronologically Islamic law unfolded when Roman law had
already reached the peak of its development while the
Common law is a much later development which only started
to take shape when Islamic law had already become a mature
system. (Badr: 1978: 190 - 1). Today Islamic law is one
of the major religious and legal systems of the world.

The role of women in Islamic Arabia: Islams
contribution to _the rights of women in general in so far as

they differ from pre-Islamic Arabia

https://etd.uwc.ac.za
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(a)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

13

follows is a summary of Hibri’s article (1982: 212 -

Inter-alia,

Islam prohibited males from expelling menstruating
women from their homes, and from refusing to eat from
the same pot with them.

Islam limited the period of time a man can deny his
wife sexual relations with him to four months. Men
used to leave their wives for years without divorcing
them. Under the new law they became automatically
divorced after the four month period had elapsed.

Islam prohibited women from the practice of mourning
their husbands for one full year.

.—*""’H‘~“*~g

Islam limited the numBeriBfiWiveslto 4 (previously up
to 100). [ luml

Islam stopped sons from marrying their fathers’ wives
after their deathNI6EEaE myr¥dging two sisters
simultaneously. Tﬂigiéﬂbﬁf5¥t£6ﬁlags not retroactive,
thus, marriages already in existence at that time were
not affected. (Q. 4: 23).

Islam stopped the practice of forcing women to engage
in prostitution. (Q. 24: 33).

Islam made female infanticide a crime against God.
(Q. 16: 58 - 59; Q. 17: 31).

Islam prohibited Muslim men from taking Muslim women

prisoners of war.

Islam made killing women a crime equal to that of

killing men.
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(j) Islam made education and learning equally the duty of
both male and female.

(k) Islam declared null and void any marriage to which the

woman did not consent.

(1) Islam made the dower the property of the woman, not of
her father or later her husband.

We see here that women received the attention they were
denied in the Age of Ignorance. The Prophet Muhammad
(P.B.U.H) designated his wife Aisha a religious authority.
It is very interesting to note that very few female
theologians have emerged within the ranks of Islam - none
in fact to my knowledge in South Africa. He advocated
women to be honoured -...g_g.‘r':ﬁ“"‘ ‘fed with-kipdness. The major

reform of Islam towards li'u-.-"-fn'-ﬂu['&.gﬂ'y’ eat of Pre-Islamic
patriarchy 1lies in rep

LB
Jahiliyyah totally by _F‘ l <jife

everyone ... is equal" (Hibri: 1b1d. 213), thus weakening
traditional allegiances ;}dlhge%%igg i'nlje%ialleglances based
on moral and religious pgfnzzp g%\1§S%g;d of patrilineage.
The propagation of Islam in such a hostile surrounding
could not therefore have survived without flexibility and
adaptability according to Hibri (ibid) despite the fact
that "the truths of God as stated in the Quran are eternal
and unchanging". Hence we see adaptation to social
circumstances necessitating change for the survival of
Islam and if compared to present day Muslim society we can
see the same pattern of events, inferring that one must
change with time to survive. Even the Quran advocates this
in Chapter 3, verse 159: "It is part of the mercy of God
that thou (Prophet Muhammad) dost deal gently with them
(followers). Wert thou severe or harsh hearted, they would
have broken away from thee." And we also find certain
parts of the Quran being abrogated by later ones to suit

the people and transitions in society. This practice was

paternal bond’ of

hond within which
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continued by the Ulama (religious authorities) after the
death of the Prophet (P.B.U.H). This is what gives Islam
its flexibility and adaptability to social and historical

change.

Women participated in discourse with the Prophet (P.B.U.H)
(via representation or delegation) and in the process of
electing a new leader (therefore politically active). The
Prophet (P.B.U.H) worked out a process of "give and take"~-
patriarchal forces were promised paradise as a reward for
allowing women to regain their rights. However after the
death of the Prophet (P.B.U.H) the "patriarchal takeover of
Islam" commenced from inside its male ranks. At this stage
women were unable to prevent this and the whole process of
co-optation unfolded unhindered. An example of this is the
Caliph Omar who not long after the death of the Prophet
(P.B.U.H) spoke at a ,,:_Am athering suggesting

dowries be reduced to a %EJ_'{E&‘-J_!.-...-'.'@ to be confronted

i!:!! ;!"EI! n the Quran which
gives the woman the righsltJ B !L ll"

as her personal property. Omar admitted that he was wrong,

INIVERS " of the .
although it must be poi%ggéxg%%’ggg¥“5§% argument for his

proposal was that wome&¥££%£;%%€gfégpgéle in Islam. As
later attempts intensified women 1lost their personal
rights. They were also prevented from becoming judges.
(Hibri: 1982: 212 - 215). The theme of "Patriarchy"
will be continued in Chapter Six infra where Quranic verses
like Chapter 4 verse 34 concerning the supremacy of men
over women and the role of patriarchal interpretations in
inheritance problems facing Muslim women will be dealt
with. Stowasser points out that verses like these must be
viewed within the socio-economic context of seventh century
Hijazi urban society. (Stowasser: 1987: 293) and this

theme will also be continued in Chapter Six infra.

by an o©ld woman who red

dower and keep it

o

A general history of succession upon the advent of

Islam
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The reform introduced by Islam into the rules relating to
inheritance is twofold: it makes the female a co-sharer
with the male (Q. 4: 7) and divides the property of the
deceased person amongst the heirs on a "democratic" basis,
instead of handing it all over to the eldest son, as was

done by the Roman law of primogeniture. (Ali: 1983:
679). Although one of the main purposes of Islamic law has
been social improvement, its formal structure is

individualistic. The changes which the Quran introduced
into the agnatic system of inheritance that had existed in
Arabia, aimed at giving some relations previously excluded
from succession fixed shares in inheritance; however the
way in which succession functions technically, where each
and every heir succeeds directly to his individual share,
is strictly individualistie. (Schacht: 1959: 138). I
. detail in Chapter
dloniyhr¥efiyinention them by way
s o ihdicate How they differ from
say that "[t]he
enactments of the Quraﬂ concerning tnébdistribution of a
deceased person’s estatgzéll'gﬁgﬁ;%g'E"!{;fl'rﬁ"le, equitable, and
show a great advance fl}n!mg' lthéd  UnYust S and indeed cruel
customs which obtained among the Arabs in pre-Islamic times
.+« The Islamic law of inheritance did not mean a complete
departure from the preceding traditions, any more than it
did a total dependance on them. Rather, it blended custom
with (divine) revelation and joined the old to the new."
(Abd al Ati: 1977: 253). As Nasir also states: ‘"the
Islamic law of inheritance has not entirely abolished the
customary pre-Islamic law, but rather introduced radical

changes to it." (Nasir: 1986: 196). This is also the
generally accepted view implicit in most writers’ works,
for example, Schacht and Coulson (1971: 3) writes of

tribal law being superimposed into Islamic law. There are
however writers who reject this view for example Mundy, an
anthropologist, points out that the key to the question of
inheritance law was found to reside in the social history

https://etd.uwc.ac.za



17

and in the interplay between history and juristic
rationalism. Her essay provides multifarious insights into
the social conditions under which such laws emerged and
operated. She indicates that studies by European scholars
suggest a process of formation of the (fara’id) law quite
different from that postulated by the above writers (24 -
25). (Mundy: 1988: 2; 24 - 5). Rahman says that the
laws of the Quran were conditioned by the social-historical
background of their enactment and what is eternal therein
is the social objectives (like justice, equality, peace) or

moral principles. (Rahman: 1982: 301).

In a nutshell Coulson (1971) describes the general nature
of the Islamic law of succession as follows: "The supreme
purpose of the Islamic system is material provision for ...

the family group bound : gahgsceased by blood
relationship ... presc tdaw in rigid and

uncompromising terms.

strict and comprehensive iorities and the

amount, or quantum, of 1 —itleme: is meticulously
defined ... The power ©Of\ thé [deCéased/ito dispose of his
property by will is recdgriisédibut is\BasSically restricted
to one-third of his net assets. Only where the legal heirs
are prepared voluntarily to forgo their rights will
testamentary disposition in excess of this 1limit be
operative. Accordingly, the transmission of property by
way of bequest, or in accordance with the wishes of the

deceased, is of secondary importance, and the central core
of the system of succession is formed by the compulsory
rules of inheritance designed for the material benefit of
the family group ... ’Intestacy’ may be used as a term of
convenience to describe the Islamic law of inheritance."
(ibid., 1 - 2). This is so because the heirs of the
deceased under Islamic law are determined at the time of
his death.

Islam’s _contribution to the rights of women
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specifically relatin O _succession: summar

According to Hibri:
(a) Islam gave both women and children a fixed share in

the inheritance.

(b) Islam stopped the practice of inheriting women along
with property, and of imprisoning such women in
exchange for their property. (Hibri: 1982: 212).

Fyzee (1964: 382) sums up the principles of the Islamic law

of succession as follows:

(a) husband or wife made an heir
(b} females and cognates made competent to inherit

(c)

(d) the female was givei'h 1f

A brief historical back“roun@ of Muslims in South Africa
hh IVERSITY of the

Nadvi in his “Dlmensibgs r?gi\Iéiééglthrough fourteen
centuries", discusses this topic adequately and it is
reiterated in his recent textbook (1979: 146 - 152; 1989:
326 - 9). As far as accuracy is concerned, various other
people have also written on this topic and in comparison I
found some variations in facts, dates and figures. What
follows is a brief summary of his exposition. He gives a
full list of references to sources in an appendix (ibid.,
1989: 460) in which the information can be found. He poses
and answers the question of how Islam reached South Africa.

CAPE
Muslims reached the Cape Province around 1654 when the

Dutch East India Company decided to use it as a penal
settlement and sent early Muslim prisoners to the Cape
of Good Hope from Batavia (now Jakarta) in the Dutch
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East Indies (now Indonesia). This is after Jan van
Riebeeck arrived at the Cape in 1652. The first
Muslims (known as Mardyekers) who arrived at the Cape
were the Muslim soldiers in the army of the Dutch East
India Company brought to protect the newly established
Dutch colony. They were prohibited by a law issued in
1657 to practise Islam in public since the Dutch did
not want Islam to be spread or propagated in their
colonies., Offenders were to be punished with death.
Muslim political prisoners started coming to the Cape.
Slaves were sent from Batavia to the Cape in 1667. 1In
the same year the first political exile also came to
the cCape. Many of them were pious Muslim divines
whose tombs are still found in the Cape. The Cape was
chosen in 1681 as the official place of confinement
\ers—6f high-and noble rank. In

e ¥
o) M gL . I”l'l [ HTE X1
S LI COIIMUITL LY

for political pris
this way the first Musly
South Africa. The|Ereg

and spreading Isla lE joes to those slaves
who were brought ﬁﬁgglggﬁgq?%gra}jtthe Malabar Coast
and the mainland of }ndlé} $¢"%was in 1804 that
religious freedomyrgggrﬁgiEgééglj%hich provided a
breathing space to the Muslim community in the Cape,
after the British invasion and their recapture of the
Cape in 1806. The British allowed the Muslims to
build their first Mosque in 1807. After that a burial
ground was granted and a school built; there seems to
be a discrepancy about this date. Bulbulia states
that the first mosque was built in Cape Town in 1790,
(Bulbulia: 1982 a: 155) whereas Naudé says it was
built in 1850. (Naudé&: 1985: 23) Thus, the Muslim
community was established and consolidated in the
Western Cape. The classification of early Muslims as
"Cape Malays" is misleading. Islamic culture of the

Y was established in
!ry of establishing

gl

Cape has no Malaysian origin. Islam, as already
pointed out, originated in the Cape from the people of
Indonesia and the East Coast of India. As Weekes
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points out, the first generation Muslims were a mere
heterogeneous body of people mainly from India,
several Indonesian islands and Madagascar, with a few
from Ceylon and other areas on the Indian Ocean.
(Weekes: Vol 2: 1984: 719).

NATAL

Muslims came to the province of Natal as late as 1860
along with Hindus imported from India as indentured
labourers for the sugar plantations. The skill and
enterprise of Indian Muslims opened up other avenues
of employment and business for them. They did not
face the situations which were experienced by the
Muslims in the Cape. Naudé€ writes the following about
later arrivals: "However ince 1869 a new stream of

D

paid for their own
il-ll-ll-ll.ll-ll

Indians from Nort

passage entered

Lea— 10t as contract
labourers but as tr rve in commerce."

(Naudé: 1985: 23 IIEIIE"E‘ -j_;

similar exPOSltlon]ﬁ%?PeﬁﬁgﬁlTﬁ?mfha 24).
WESTERN CAPE

LS Mohamed gave a

TRANSVAAL

Islam was introduced to this province by railway
employees., Small traders and skilled artisans also
entered the inland from the coast and came to the

Transvaal and Rhodesia (today Zimbabwe). The
infiltration of Arabic and Swahili-speaking Muslims
from Zanzibar and Mauritius is quite evident. The

railway and mining industry attracted some Muslims to
the Transvaal. (Nadvi: 1989: 326 - 9).

Muslims and Islam in South Africa today

"According to the figures for 1980 (in the 1980 census)
Muslims constituted only 1.34% of the total population of
South Africa, that is 328,900 Muslims ... By way of
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contrast at least 56% of the total population of South
Africa are Christians". (Naudé: 1985: 25). Bulbulia
(1982 a: 155) puts the figure for Muslims at approximately
400,000 whilst Weekes (1984: 718) approximates it at
360,000. Presuming that these figures were also based on
the 1980 census, there appears to be a discrepancy in them.
However, they are approximations and will be regarded as
such. They are officially classified as Indian or Coloured
or Malay (Cape Muslims). The number of Black and White
converts are also gaining momentum. Again we have a
discrepancy in figures flowing from the initial discrepancy
above. Weekes says that within the predominantly Christian
Coloured population there is a Muslim subgroup of 182,000
people officially known as "“Cape Malays". About three-
quarters of these Muslims live in the Cape Town area.
(Naudé (1985: 22) puts m‘ ,700 in 1980).

Indian Muslims, totallingl. E.?-.'.'.:.‘.:.!.“_'.J."E"'.' the second major
group. (Naudé (ibid., 23]

S ) : I'Ii E jre at 154,300 in
1980). Most 1live in and round .”-. but there is a

significant number livin % a own and Johannesbur
4 gd'g lt\hfl% ?%‘Fm the 4
areas. In addition, theaf ate ne arly 1% 000 African and

TERN C
just over 1,000 White Musllms. (It must be remembered that
these are approximations) (Weekes: 1984: 718). As

already indicated, Naude points out that the Muslims in
South Africa are more or less equally divided between the
Hanafi and Shafi’i schools.

(p. 11-12 supra).

In South Africa we have various institutive bodies of
experts (religious authorities) on Islamic law in each of
the provinces, viz: the Jamiats of the Natal and Transvaal
and the Muslim Judicial Council of the Cape and in addition
the Madjlisul Ulama of Port Elizabeth in the Eastern Cape.
The division among the first three bodies was made on
geographical considerations but the latter is constituted
by the fact of its members being alumni of the Djalalabad
college irrespective of their place of domicile (Naudé:
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1985: 28). Although their decisions are of a binding
religious nature upon the conscience of the Muslims and
they are competent to apply Islamic law, they lack the
power to enforce Islamic law in South Africa. This is
especially so due to the non-recognition of Muslim Personal
Law (especially pertaining to marriage, divorce and
inheritance) in South Africa which is currently enjoying
the attention of the South African Law Commission. The
various Ulama bodies have responded favourably to a
questionnaire issued by the South African Law Commission
pertaining the issues relating to the possible introduction
of Muslim Personal Law as part of the legal system of South
Africa (SALC Project 59 Questionnaire) (Annexures 1 and 2).
Nevertheless a large part of the Muslim community have
clearly expressed their objection to this proposal on the

f*’ff“-i“t«r\-}'zm Lubbe: 1989: 80 -

basis of politico-moral reEas:
il.ll.ll.ll.ll.#

82). As academic E.'!;-- )cated in his thesis:
"Muslim Personal Law ca EIE"E hicle for despotic
repression at the level .‘ l d civil society and
therefore it must take n the socio-political

M? Eﬁf‘s ?‘F’Fw The °
realities of South Africa" (Moos 1988: 24). This is

w IHT%R\ CAPE
the position up to the present. I will now embark on the

main section itself.
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CHAPTER TWO

A brief outline of the Islamic Law and South African Law of

marriage with particular emphasis on the marriage propert or

atrimonial (financial consequences thereof as background to

Chapter 4.

2.1 Islamic Law

Bearing in mind the historical background of Pre-Islamic
Arabia as sketched in Chapter 1, we saw that pre-Islamic
patriarchy ruled marriage. Women were seen as part of the
"property" of the husband which gave rise to the notion of
marriage by inheritance. There were no limitations on

considered an economic a-_I | i I

large dowry. With the “EI Ii I!!I’
were limited to four. farriage by inheritance fell away.
Fathers could no longer fiot*ceVtHels ldaugHters into unwanted
marriages since Islam deé¢lardd ¥oid(any Imarriage to which
women did not consent. As already indicated Islam made the

dower as distinguished from dowry the property of the
women, not of her father or her husband, hence it must be

ould be sold for a
the number of wives

distinguished from a bride-price.

The Shari‘ah accorded women more rights, and thus changed
marriage from an institution characterized by undisputed
male superiority to one in which the woman was regarded as
an interested partner. According to Khadduri (1978: 213)
the sShari’ah also changed the nature of marriage from
"status" to "contract", in the words of Sir Henry Maine.
"Marriage law remained essentially unchanged throughout the
Islamic world until the beginning of the twentieth century
... [Tlhe law of personal status, of which certain parts

relating to marriage and inheritance were directly derived
from the Quran, remained virtually intact until modern
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times". (ibid., 214).

With this in mind, what follows is a general description of
Muslim Personal Law pertaining to marriage. Before giving
a definition of marriage, it would be useful to define
"family" as used in the Islamic context. ‘abd al %pi states
that family describes a special kind of structure composed
of people related to one another through blood ties and/or
marital relationship and whose alliances are of such a
nature as to entail "mutual expectations" that are
"prescribed by religion, reinforced by 1law, and
internalized by the individual" (2bd al'AtI: 1977: 19).
These expectations remain irrespective of the form the
family may assume (ibid., 20). Traditional Muslim family

structure is closer to the snded than to the nuclear
type (ibid., 30). “ir;T-'IT—- W point it appears

that since married chle" | ==
oo et |
i

families in most
rents the nuclear
trend in itself

instances no longer liV@

family is a reality '.:‘:'::::;‘:::::_::::L

makes it impossible to q@ﬂgﬁ@Eg@;;pq§§§hgxpectations.
WESTERN CAPE

Nasir states that marriage is a civil contract, without the
biblical conception of sacrament. (Nasir: 1986: 38). He
however adds that despite their civil character, marriage
contracts are mostly regulated under religious jurisdiction
to give their effects a character of sanctity (ibid., 39).
He thus plays down the importance of the religious aspect.
Similarly, "([i]n the leading case of Abdul Kadir v Salima
1886 8 AILR Mahmood J pointed out that such a contract was
not in the nature of a sacrament, because Islamic law
recognizes the right of parties to be divorced when the
marriage ends in failure. It follows that there is no bar
to remarriage." (Bulbulia: 1983: 431). In contrast, ‘Abd
aerFE's view does not correspond with what Nasir says
above when he says "[s)ometimes, however the stress on the
socio-legal and contractual elements of marriage tends to
obscure the religious aspect: ’'marriage is a contract but
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it is also a covenant’" (Abd al AtI: 1977: 59). Therefore
it is a synthesis of both a civil act and a sacramental
vow" (ibid., 220). T. Rahman defines marriage as a
"religious legal contract that regularizes the sexual
relationship between men and women, establishes the lineage
of their progeny and creates civil rights and obligations
between them" (T. Rahman: 1980: 2: 17). This definition
gives equal weight to both the religious and legal aspects.
Fyzee on the other extreme ignores the religious aspect
totally when he defines marriage as "a contract for the
legalization of intercourse and the procreation of
children." (Fyzee: 1964: 74).

Islamically, marriage is not conditional on officiation by
aking, there is no such

a priest because, strictly spe
office. Religious -.a-*=%‘:3-‘—'u necessary for the

_-""“-“ Edet—11977: 59). Thus,
there is no need for it

‘
Although an Islamic ma llli a'i

religious function, Islﬁq‘iﬁ Elﬁv.g‘lcl,qlem 1ijiot prescribe any

particular form of maﬁrf.ggﬁ¥ [?e\r?%n[yr The required
marriage contract, whether oral or written in form, may

however be supplemented by religious or social ceremonies.
Thus an Islamic marriage can very well be regarded as a
civil act, as it is in Western secular law. (Khadduri:
1978: 213}, However, in South Africa it is customary
(though not essential) that an Islamic marriage is
concluded by a qualified Muslim minister subject to the
observance of certain conditions in a mosque, private house
or public hall etcetera. In England some mosques are now
registered under Section 41 of the Marriage Act 1949 as
registered buildings for the purposes of the solemnisation
of marriages. (Pearl: 1972: 130).

validity of the marriage.

as a sacrament.

rriage 1s loften regarded as a

The two essentials of offer and acceptance by the two
parties or their proxies is essential for the conclusion of
a marriage contract. (Abd al Ati: 1977: 48). It thus
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requires the mutual consent of the parties. The marriage
proxy is seen as an agent acting on behalf of the principal
in respect of concluding the marriage contract. Once the
marriage contract is made his task is considered done. The
women’s consent 1is essential for the contract to be
binding. The general juristic opinion is that the woman
must not manage her own marriage contract, whether she is
a virgin or was previously married and even when she
possesses full legal capacity. Hence she requires a
representative to conclude the contract on her behalf, for
example her father or brother (ibid., 46). Sunni jurists
all agree that the presence of witnesses is essential for
validity of marriage contracts to ensure publicity which is
the dividing line between lawful marriage and fornication.
The witnesses must be two men or.a man and two women (who

must be sane and adult M

As far as marriage formalitiles ake||concerned under the
provisions of Islamic 1z ia ontract shall be
valid, effective and blnﬁ*?ﬁhﬁ%ff?F?pfﬁther one or both

parties not being adultsﬂlbﬁqagigxm%nfﬁi, having reached
puberty (deemed by most to be reached at fifteen years) may

marry. It does not even require a marriage contract to be
written in a formal or informal document, or even to be
written at all. (Nasir: 1986: 64). Hence, as Mohamed
points out, "an oral declaration and acceptance will
suffice to bring the contract into existence." He also
points out that registration is not an ingredient of or
essential for the validity of a marriage but that it merely
provides documentary evidence (Mohamed: 1984: 64 - 65). 1In
practice the Muslims in South Africa have adopted a system
of registration. This is the position held in all Islanmic
states where there is no codified legislation. However in
some countries, for example, Egypt, the legislature has
enforced certain rules both to prove marriage and to hear
matrimonial disputes before the courts. Examples would be:
that matrimony be proven by a formal marriage certificate,
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that the ages of wife and husband shall not be below
sixteen and eighteen years respectively, etcetera. In
countries like Lebanon, Syria, Jordan, Iragq, Morocco and
Tunisia we see the legislature following suit requiring
some formalities for registration and proof of marriage
contracts. They vary from elaborate to simple regulations.
(Nasir: 1986: 64 ff). In Pakistan, a Muslim marriage
must be registered in terms of provisions contained in
section 5 of the Muslim Family Laws Ordinance 1961. 1In
terms of S 5(2) licences are granted to Nikah Registrars
(i.e. modern Marriage Officers). In terms of S 5(4)
criminal sanctions of imprisonment or a fine may be imposed
on whoever contravenes the provisions of registration. In
India there are no registration requirements for Muslim
marriages. (Pearl: 1972: 128 -

ﬂ
Conditions may be incorpan; ) grarriage for either
or both spouses which s : r to if they are
advantageous to either par “'] 86: 51). It is

susceptible to additionﬁ.wf.ﬁiﬁjﬂﬁpﬁﬁ:@ditions and its

terms can be varied wiﬁpﬁg.rﬁgﬂa% (bS¥HFS- It is also
dissoluble. (Abd al AtI: 1977: 59).

Marriage "for life" is implicit in such a contract. As far
as the duration of marriage is concerned the Sunni jurists
are agreed that the form of marriage contract must not
include or imply any time 1limit. For this reason they
forbid the form of timed marriage called muta (pleasure)
marriage (which 1is of a temporary nature and can be
compared to a form of concubinage or 1egalised
prostitution) (Nasir: 1986: 53). It is allowed among a
small section of Shiah Muslims, and although it is referred
to as a "temporary marriage" it can hardly be regarded as
a marriage, as Fyzee points out. (Fyzee: 1964: 102).

Adherence to the Islamic religion by her husband is a
condition for the marriage to be valid as no Muslim woman
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may marry a non-Muslim unless of course he first accepts
Islam. Muslim males may also marry "people of the Book"
for example, Jewish or Christian women.

Polygamy, understood in Islamic law to mean permission for
a man to take more than one wife (polygyny) but not vice
versa (polyandry), and without going into any detail on its
merits and demerits, is not regarded as an impediment to
marriage. By way of elucidation, polygyny refers to the
plurality of wives; polyandry refers to the plurality of
husbands. Although polygamy, a generic expression covering
both institutions, is wused here, only polygyny Iis
permissible by Muslim law. In terms of Islamic law, a
Muslim can have up to four wives simultaneously, subject to
with three of the major
Prophet Muhammad
Ll has been strictly
Iraqg, Morocco and

certain conditions, in conformi

sources: the Quran, th
(P.B.U.H) and Consensus.
adhered to in the laws o
Egypt, subject to restrl
concerned. For exampﬁﬁ\I?%%RE!Tq?iFﬁﬁCts polygyny by

far as divorce 1is

wife. Under Tunisian law polygyny 1s forbldden. Therefore
a man nmust first dissolve his previous marriage before
remarrying. Turkey preceded Tunisia in this and is the
only country in the Islamic world which has completely
discarded Islamic law in favour of secular law. The debate
over polygyny started in the early twentieth century, with
Egypt and the Middle East opening to Europe. Modern
religious reformers advocated prohibitions of polygyny,
considering it an injustice to women. The fundamentalists
reacted strongly, forcing legal reformations up to the
early 1950’s to be put on hold. However the direction at
present appears to be in favour of restricted polygyny if
not monogamy outright. In fact, the law in most countries
allows the wife to stipulate in the marriage contract that
the husband shall not take another wife (while the first
marriage subsists) and enables the wife to sue for divorce
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if such a condition is breached. (Nasir: 1986: 60 - 62).

The mutual rights and obligations between the husband and
wife that flow from marriage has, in all its main
characteristics, close connection to the Roman law or other
European systems which are derived from that law.
(Mohamed: 1984: 58). Hence no detail will be given here.

Focusing more specifically on the patrimonial consequences
of marriage, we see that dower is an important ingredient
of a Muslim marriage. The dower is a sum of money or other
property which becomes payable by the husband to the wife
as an effect of marriage. It is a free gift. (Q. 4:4) It
must be stressed that dower must not be understood to mean
a "bride-price". It is not permissible for the guardian to
the husband in
daughter to the
contrast, in Roman

receive anything for ¢k = ,
n-n-n-u-u-u

consideration for the f his
latter. (Nasir: 1986:

law it was given by t! iililllllli;;

relative to the groom, L?chﬁaxﬁaiim rﬁ the groom; only

later was he deemed to_b usufruct £ it I
ater ee 11?Hm1e£eR\S%* B! uary of i n

African customary law the lobolo (as it is termed) goes to
the bride’s father and becomes his property. For the above
reason Nasir says that "dower is neither an essential nor
a condition for the validity, binding or effectiveness of
the marriage contract, and that a marriage contract is
deemed valid without any mention of dower." (ibid., 79).
However, although indicative of the Sunni school, this is
the Shafi’i point of view. Dower, according to Hanafis, is
a condition precedent to the lawfulness of the marriage
contract. Therefore, a marriage contract without dower is
unlawful. (T. Rahman: 1978: 1: 223). Thus Khadduri
correctly points out that the performance of the condition
of paying of dowry is an essential element of the marriage
contract (Khadduri: 1978: 213). Mohamed says that although
this condition is implicit in the contract it is so
powerful and binding in its nature that even an express

¥ her father or
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condition to the contrary cannot negate it. (Mohamed:
1984: 43). The qualification of dower as an effect or a
consequence of the marriage contract (bearing in mind the
Hanafi point of view) does not in any manner lessen the
wife’s entitlement to it. This right is inalienable
because it is assumed even if it is not expressly stated in
the contract. It is imprescriptible in that this right
does not lapse with time alone. {Nasir: 1986: 72). A
dower can also be divided into two portions, namely, prompt
and deferred. (ibid., 81).

According to Islamic law, women, married or single, are
allowed to own property or to dispose of it as they wish,
to retain their separate estates, to remain owners of their
dowries and inheritances, gifts, fruits of their own labour

m"- slam already took

and investments. It is to=be-hoted—th
T I L L N X
VPP Y - T

this positive and liberatisn cteen centuries ago.

EHEIEE“E“‘ Quranic law has
,.__.I._I N J:yy respects, more

Demombynes notes in this

given the wife "a status 'which is, in me

advantageous than that .risﬁﬁﬁﬂ‘flg;or j%rn European law"
(referred to in (Abd al ﬁ'tlis TR 11{;%)) Hence we see
complete legal and contractual capacity more or less 1 500
years ago. Neither spouse acquires any "“right" in the
other’s property by virtue of their marriage, according to
the view of the majority of jurists (ibid., 146). A wife
can thus freely alienate her property without the consent
of the husband being required. Not even the marital

authority of the husband can interfere with her right to
alienate her property should she so wish or force her to
alienate or deal with it in a way contrary to her wishes
(Mohamed: 1984: 58). A non~Muslim woman validly married
to a Muslim man enjoys the same rights as a Muslim wife as
far as control of her property is concerned. Likewise the
dower is the legal right of the wife of a Muslim whether or
not she herself is Muslim. . (Nasir: 1986: 76 - 77). In
Islamic law the husband is allowed to use the marital
authority associated with his role as husband. (Abd al
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ﬁgI: 1977: 146). Islamic law places the husband under a
legal duty to maintain his wife during marriage, but it
does not recognize any continuing 1liability beyond for
example three months (three monthly courses) on divorce
(Q.2: 228) or until birth of a child if the wife is
pregnant after an irrevocable divorce or four months and
ten days on death (Quran: Chapter 2: Verse 234). In
terms of Islamic law, men are the providers and protectors
of women. Therefore they are solely responsible for
maintaining the family and no such duty rests on the wife
(Quran: Chapter 4: verse 34). Hence he is deemed the
sole breadwinner appointed to this role by the Quran
itself. He can be likened to the "head of the household".
This theme is taken up in Chapter Six.

e acai o

TN WO WY )
husband and whatever asseﬂ: z_-cqulred before or

ii"ii"ii I;Eii
reason, there is thus no_ .

( ‘. Ll
law. (Abd al MT: 19774 \8€RRSITY of the
WESTERN CAPE

In conclusion, whatever a dower from her

after their marriage belo: sively. For this

.operty in Islamic

South African Law

In his historical sketch of marriage, Hahlo mentions that
marriage law became secularized in classical Roman-Dutch
law and although the sacramental nature of marriage was
denounced its origin was still regarded as being of a
divine nature. (Hahlo: 1985: 11).

Although based on the consent of the parties, marriage is
a special contract creating a special contractual
relationship which is public in character. Marriage is
thus a contract to which there are three parties: the
husband, the wife and the state. (ibid., 21-22).

For a marriage to be regarded as a valid civil marriage in
South Africa, it must be monogamous. With the arrival of
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the first Dutch settlers the Roman-Dutch law monogomous
marriage was received into the South African legal system.
It still is the only type of marriage recognized in our
law. It is available to all individuals of whatever
nationality, population group or religion. Marriage is
defined in our legal system as a "legally recognized
voluntary union for life of one man and one woman to the
exclusion of all others while it lasts". (ibid., 28 - 29).
Hence although the word "marriage" is not defined in the
Marriage Act 25 of 1961 it is quite clear from the context
of the Act as a whole that it means a monogamous marriage
under Common Law. (Ismail v Ismail 1983 (1) SA 1006 (A)
1021). Hence polygynous marriages, whether contracted in
or outside South Africa, are void in South African Law,
although they may have certain 1legal consequences as
' of marriage does
rriage(s) by the
as potentially

explained in Chapter Fou :
not preclude further -siMUIEaNEGUSIIIHE]
husband South African il
polygynous even if neithe; than one partner
and even when the parties—intend theilr marriage to be
monogamous. Thus a poteﬁ@fﬁ§Y§iBéﬂﬂa§ﬁ5ﬁ§ union is equated
with a de jure polygynous'dnidnl B {rdmaillv Ismail: ibid.,
1020). (See also Seedat’s Executors v the Master (Natal)
1917 AD 302 308).

|

e o 1o

Because Islamic marriages are void according to South
African Law the effect is that none of the legal incidents
of marriage are applicable to them. The parties do not
succeed each other ab intestato. Their children are
illegitimate. (Hahlo: 1985: 103). The latter can
however inherit from their parents ab intestato in terms of

the Intestate Succession Act 81 of 1987.

What follows is a summary of Hahlo (ibid., 75 - 83) which
also contains the relevant sections of the Act (ibid., 441

££) .
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It is the choice of the parties whether they wish to have
their marriage solemnized in secular form by a civil
marriagé officer or in religious form by a minister of
religidn. Whichever form of marriage ceremony is to be
followed (in court or church) and whichever religious
denomination or sect may be involved, the basic legal
formalities for getting married are the same. The place of
the performance of a marriage is important and the Marriage
Act 25 of 1961 lays down certain requirements in this
regard. The marriage must be conducted by a person who has
been authorized in terms of the above Act to perform
marriages. In other words, the marriage must be solemnized
by a marriage officer envisaged by sections 2, 3 and 11(1)
of the Act. The particulars must be entered in the

marriage register, which must be signed by both parties,
erson—authoriged. to register the
TN NI W W R
e H = RS

It is therefore solemnized IIII!"!

as required by S 29 (2) of the Act. I-;er_:cé' the presence of
: ; . I_:II\. IVERSITY of the
the bride is required at the ceremony in terms of the Act.
WESTERN CAPE )
In terms of S 29 (4) a person cannot contract a wvalid
marriage through any other person acting as his
representative. Hence it is not possible for a couple to
marry by proxy according to South African Law as both

parties must be present and participate in the marriage

two witnesses and the p

marriage.

e of both parties

ceremony.

Boys from eighteen to twenty and girls from fifteen to
twenty who want to marry usually require the consent of
both parents or legal guardians. Boys between fourteen and
eighteen years and girls between twelve and fifteen cannot
enter into a valid marriage without the consent of both
parents or legal guardian and also, of the Minister of Home
Affairs (a marriage between them is voidable). (ibid., 89
- 91).
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In the light of the above, a marriage may be null and void
from its inception for several reasons, for example, if the
marriage ceremony has not been solemnized by a properly
appointed marriage officer, or if all the prescribed
formalities have not been complied with. A legal effect of
a marriage in South African law is that the husband is
regarded as the head of the family and has his powers
confirmed in terms of Chapter II, S 13 of the Matrimonial
Property Act 88 of 1984 and Act 3 of 1988. In terms of S
25(1) of the Matrimonial Property Act, Chapters II and III
of the said Act did not apply to the marriages of blacks.
However in terms of the Marriage and Matrimonial Property
Law Amendment Act 3 of 1988, S 25(1) of the Matrimonial
Property Act is deleted, so it appears that Act 3 of 1988
extended Chapter II, S 13 to include Blacks which was not

powers cannot be

the case in Act 88 of 1984 S8e-..

excluded by contract. An 3'“""“'"1"""_’- is a reciprocal

duty of support which rest !Ii! [E
of their marriage. "In '

primarily on the husband as head of the fémily and in most

] o
instances the main, if nét so elgréggbﬁﬁﬁér. (ibid., 133;

135). WESTERN CAPE

-s for the duration
er the duty rests

Focusing more specifically on the patrimonial consequences
of marriage we see that unlike the personal consequences of
marriage which are invariable for example reciprocal
support, in South African law the proprietary consegquences

are variable. (ibid., 125).

Marriages are either in community of property or out of

community of property.

ol Marriages in community of property:

What follows is Sinclair’s concise summary of the main
provisions of the Matrimonial Property Act 88 of 1984.
The Matrimonial Property Act entrenches the idea that
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marriage is a partnership. A marriage entered into
after the date of commencement of the Act (on 1st
November 1984) without an antenuptial contract will
produce universal community of property for Whites,
Coloureds and Asians (Indians), as it has always done
(but joint administration will operate in place of the
marital power - Chapters II and III of the Act)
(Sinclair: 1984: 14).

Hence the parties to such a marriage (in community of
property) do not enter into a contract relating to
their marriage before getting married. The effects of
such a marriage are that the separate estates of the
husband and wife become one joint estate in which the
husband and wife each has an undivided half-share by

. There is a

on its dissolution

el
el T

UNIVERSITY of the

In the case of marriages enterdd’into before November
1984, and where the marital power has not been
excluded in terms of S 11 of the Matrimonial Property
Act of 1984, the husband is the administrator of the
joint estate and the wife is subject to his marital
power where the traditional common law position is
still applicable. There are exceptions to these
rules. Only a brief outline of marriage in community
of property has been attempted within the scope of
this discussion. Thus, it must be noted that even in
the case of a marriage in community of property, not
all assets of the spouses form part of the joint
estate. Each spouse may still have separate property.
(ibid., 15 - 27).

community of profi ween the spouses

(assets/losses of

orms part of the

]
Ld

joint estate).
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Marriages out of community of property

Sinclair states that marriage after the date of
commencement, with the standard-form antenuptial
contract, will produce marriage out of community of
property but subject to the system of deferred sharing
of profits, that is, the accrual system (Chapter I of
the Act). Thus, profits made during the subsistence
of the marriage will be shared equally on the
dissolution of the marriage by death or divorce. Only
if the antenuptial contract expressly excludes the
accrual system will complete separation of property
ensue (Section 2 of the Act) - (the husband retaining
his separate estate and the wife hers). (ibid., 14).

Thus, in order to marry-eut of comn mmnity of property,
il-II-Il-lIIII-II
the parties have to enfer _into an ani -L_

there was no legal '!l!allil gl

Section 7 of the DlLﬁffffﬁfEl%%egﬁh}97g is aimed at

preventing 1nequ1ta2}e c?ﬁfﬁiqe?css of a marriage out
of community of property in terms of an antenuptial
contract excluding community of profit and loss and
accrual sharing in any form, by giving the court
granting a divorce a discretion to order the transfer
of (some) assets of one spouse to the other. Chapter
II of the Matrimonial Property Act which abolishes the
marital power of the husband is also applicable to
marriages out of community of property entered into

during or after November 1984. (ibid., 33, 47 ff).

enuptial contract
d. Before 1984

accrual sharing.

before their marriag

This is the position regarding marriages of Whites,
Coloureds and Asians (Indians) and since the
introduction of the Marriage and Matrimonial Property
Law Amendment Act No. 3 of 1988, operating as from the
2nd of December 1988, it also governs the civil
marriages of Blacks, since this Act deletes S 22 (6)
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of the Black Administration Act which previously
governed the consequences of a civil marriage between
Blacks.

DI

UNIVERSITY of the
WESTERN CAPE
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CHAPTER THREE

A brief outline of the substantive rules of the Islamic Law and
South African lLaw of succession as background to Chapter 4

simultanecusl ccentuating correlative differences implicit in

and explicit between them).

3.1 Islamic Law

"Tn a statement attributed to the Prophet Muhammad the laws
of inheritance are said to constitute ‘half the sum of ilm
({knowledge)’." (Coulson: 1971: 3).

Bearing in mind the historical background and nature of the
i apter 1, what follows
law of succession

Islamic law of succession given
is a brief survey of sec

L1 Ols O] et amyd

II-II-II-II.II-I

briefer summary of the "-
Although these systens -::::'I-:::::z.—;'::::::::.* I have
simultaneously incorporatﬁQIﬁpEHQgp]aFgfnﬁuated correlative
differences implicit in andcexpligit hetween them.

tion and an even

relevant to Chapter 4

aw of succession.

Omar points out that the Quran prescribes the rules of
succession to ensure an equitable distribution of the
deceased’s estate. He adds that this cannot be achieved if
the framing of the rules of succession is left to opinion
and subjective discretion. (Omar: 1988: 3). Although
this is true in the sense that the Quran thereby removes
the danger of human weakness into the sensitive area of
family life by removing any favour or consideration to the
beneficiaries, it is not entirely correct because certain
sources of Islamic law (see Chapter 1) make provision for

this, for example, via interpretation.

The Islamic law of succession consists of two parts:

voluntary and compulsory.
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Voluntary via will/bequest (wassiya)

According to Islamic law it is not necessary that the
will be made in writing or that it must be signed or
registered. A Muslim may make a will orally. As a
general rule it may be proved only by the testimony of
witnesses, usually the presence of two male adult
Muslims. However, most Muslim countries have
introduced legislaton regulating the formalities,
formats etcetera with which a will has to comply in
order to be regarded as valid. (Coulson: 1971: 216
ff; Nasir: 1986: 238 ff). The South African Law
Commission can benefit from their legislation in its
implementation of Muslim Personal Law. In Islamic law
"any person, major and of sound mind may make a will."
(T. Rahman: 1980: 9155"';;::33 nerally accepted

1 Fm 11T
view appears to be u-n-ur-n-u--y- is taken to mean

' Ii lEIE to be an age of at
e
(see e.g. T. Rahman: 1978

reaching puberty whluh
UNIV FR%IT‘I ..r:; “the

NES'T A
Firstly, a Muslim may onf bequeaﬁh up to a 1/3 of

his/her estate by will, normally in favour of a
stranger or charity (non-heir) and in so doing he does
not require the consent of his lawful heirs. This
restriction is of Umaiyad origin as is explicitly
stated in the following tradition (Muw.iii. 245) and
was projected back to the Prophet (P.B.U.H) as set out
in Schacht (infra). Schacht mentions the possibility
that it was connected with a fiscal interest in that
the estate of a person who leaves no legal heirs goes
to the state treasury, and a restriction of legacies
would therefore tend to increase its share. (Schacht:
1979: 201 - 202.) Secondly, there is to be no

least fifteen years, -oint is debatable

bequests to compulsory heirs, even if it does not
exceed 1/3 of the estate. However, this general rule
is subject to exception in that it could take place if
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heirs consent thereto after the testator’s death. The
basis of these two rules is not found in the Quran but
in the Prophet’s (P.B.U.H) tradition which as
explained in Chapter 1 is a source of Islamic law.
The first restriction is based on a report by the
Companion of the Prophet (P.B.U.H), Saad b. Abi Waqggas
(Esposito: 1982: 45) and the second restriction
stems from the hadith reported by Ibn Abbas based on
a sentence in the Prophet’s Last Sermon on the day of
his Farewell pilgrimage (Esposito: 1982: 46; Fyzee:
1964: 359; Powers : 1986: 14). The significance
of the consent requirement is as follows. Other heirs
not included in the will will be at a financial loss
because an heir or legatee has a greater portion or
legacy compared to other irs than what is fixed for

i m evering of family

him Quranically. This—i€ads—to-—thé s
il-ll-ll-lllll-ll

ties and wreaks hav-_a ri relations. But if

consent is requi‘ severances of

relationships can be—prevented—and- family relations

and love can remaln-Engquqlﬁppﬁgnyhpnce given cannot
be revoked. If somevpgxgpigﬁa§qgtipqd others not, the

will takes effect in respect of shares of heirs who
consented and is void in respect of shares of heirs
who did not consent. When the testator bequeaths more
than 1/3, to be effective for the excess, consent of
the legal heirs is required. Bulbulia states that the
important point to note here is that effect is not
given to the testator’s power to defeat the law but
the heirs after his death, becoming owners of the
property could deal with it as they like and therefore
they could ratify the act of the testator (now their
ancestor) (Bulbulia: 1982 b: 412) Thus, there is no
increase in testamentary freedom. It is seen as
amounting to a gift from consenting heirs. This is
reflective of the Maliki jurists’ rigid interpretation
of this prophetic tradition, since they maintained
that where a bequest is made in favour of an heir, and
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the other heirs consent to this bequest, then the
transaction must be regarded as a gift from the
consenting heirs. However, this prophetic tradition
was interpreted by most jurists to mean that bequests
to heirs were valid if they had the consent of other
heirs. (Ajijola: 1983: 2 - 11). Hence, to sum up,
where a person makes a will in favour of some of his
heirs the same rule holds as in the case of
bequeathing more than 1/3 to a stranger - it is valid
if the other heirs give their consent to the
disposition after the death of the testator (Hamilton:
1982: 670 - 704). "The policy of Islamic law is to
permit a man to give away the whole of his property by
gift inter-vivos (during his life time) but to prevent
him, except for 1/3 of his estate, from interfering by

lution of property

will with the cour #m
R N I

according to the law[ -i—lmm-n-ﬂ-r-m {Fyzee: 1964:
349). The will is

are paid out and is Lej- u '

in rem (real right) and not mer ly a clalm against the
LEI\ER%IIEJHM

heirs (Schacht: 196_#"I Fi%{gfﬁa%ﬁe[lt is only after
S P,

payment of debts and the execution of wills, that the

remaining estate is divided among Quranic heirs (T.
Rahman: 1980: 2: 469). The same principle applies to
legacies in South African law.

before the heirs

-0 create a right

Abd al AtT states that an alienation exceeding 1/3 of
the wife’s property is invalid without the husband’s
consent thus limiting her freedom to dispose of her
own property. (Abd al ’At.:i: 1977: 166} . He
expresses his surprise at this point (ibid., fn. 31:
316) which is to be understood since in any case the
consent of all her heirs are required in such a case
so why specify her husband’s consent as heir?
Nevertheless, in Islamic law by the very nature of the
1/3 bequest, a wife needs her husband’s consent as her
heir if she wishes to dispose of more than 1/3 of her
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estate via will. In contrast, in South African law a
wife has the capacity to execute a will disposing of
her assets without her husband’s permission or co-
operation being required (Barnard, Cronjé and Olivier:
1990: 264). A donation, sale for less than the value
and other unilaterally disadvantageous transactions if
made during a terminal illness are also regarded as
wills despite being expressed to take effect while the
sick person is alive. Should the sick person not
finally die of the illness, these transactions are
valid as if he had not been ill at all. (Schacht:
1964: 174).

The second part of Islamic law of succession deals
with the remaining 2/3 of the deceased estate which
devolves automatically and pulsorily upon the legal
M

heirs determined atg¢Ehe—time o legth in accordance
TN X KT

with the portions preseribed-—bythe Quranic laws of

inheritance, assuming Ellll lﬁl"ﬂ posing of 1/3 has

been made. If not, these rules l ..... l- to the whole of

the testator’s estatﬁw IVERSITY of the

WESTERN CAPE
Islamic law of succession is based on blood

relationship (consanguinity - the nearer in degree
excludes the more remote) and marriage (affinity). In
Islamic law there is no succession by representation
(Omar: 1988: 3 = 4) in what we would call intestate
succession. In explaining this we see effect given to
the principles of exclusion. Complete exclusion is
where legitimate heirs are excluded completely because
of the intermediacy of other relatives closer in
lineal proximity to the deceased, for example the
grandfather cannot inherit if the deceased’s father is
alive, nor the grandchild if the son is alive. Hence
in the event of death of the grandfather and if there
is a surviving son, then the issues of his predeceased
son or daughter shall not be entitled to inherit in
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the estate of the grandfather as representatives of
their deceased father or mother which he/she would
have received, if alive. Some countries like Pakistan
and Egypt have however made this possible via
legislation in terms of a 1/3 mandatory bequest
(testate succession) in favour of orphaned
grandchildren; Egypt indirectly and Pakistan directly
deviating from Islamic law. This must be borne in
mind in the ensuing order of entitlement and will be
discussed in detail in Chapter 5 of this dissertation.
Succession by representation is found in the law of
testamentary succession subject to certain rules. 1In
contrast, as far as children are concerned South

African law allows for succession by representation.
In 1952 Parliament changed the law to provide that
. h

LIPS R T S
the testator’s will ﬁ'_iit‘_' I_i d him, the lawful
descendants of that chi l;‘ ',,lLIE;-;EL to succeed
to the benefit, unléss the will indicates otherwise
(Joubert: 1954). E@fgggggiﬁlé;=? aw succession by
representation (per'%¥§§£%% '%éF%g&;% in both the law
of testamentary succession and the law of intestate
succession (ibid., 18 - 20; Joubert: 1958: 184 -
186). In Islamic law succession is per capita (per
head) and not per stirpes (root). Where relatives are
related equally in degree to the deceased, relations
by fullblood exclude relations by half blood. Rahman
says that a person who is himself excluded by having
caused the death of the deceased (homicide being an
impediment to inheritance) does not exclude others
(S.A law differs (Corbett: 1980: 72)), for example
his sons are not disqualified presuming that there are
no other closer relatives. (T. Rahman: 1980: 2:
614). Normally his sons are automatically
disqualified because succession is per capita.
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The ensuing discussion drawn from T. Rahman (ibid.,
470 ff) concerning the general order of entitlement to
inheritance which consists of sharers, residuaries and
distant heirs is largely based on the Hanafi school.

Sharers

They are primary heirs who are relative-heirs whose
shares are fixed by the Quran itself, for example:
1/2, 1/4, 1/8 etcetera. These are precise fractional
shares. The sharers have precedence over all other
heirs (Quran: Chapter 4: Verses 11 - 12; 176) .
They are comprised of a group of twelve persons

mentioned below.

They are firstly, sharers affinity, that is the

r_ﬂ . .
ihsband, his wife

husband or wife viarmarriage.— A
TR N AT N Y
ic grandchildren)

having no issue (chii

gets 1/2 of wife’s EI:H:III

(children of either &ex or-agnatic grandchildren) he
gets a 1/4 of it. RE”@T?T@RHﬁﬁp?ﬁfﬁﬂﬂt the issue who
together comprise thepagnatig grapdechildren are the
grandson, son’s daughter or grandson’s son or daughter
(of howsoever low in degree). The issue of a daughter
is not included therein. (ibid., 476 - 7). For an
explanation of the operation of the agnatic system see

the next group called residuaries infra.

there are 1issue

I

Before describing a wife’s share, it must be
understood that in Islam a wife means a Muslim wife.
If she is a "Kitabiyyah" wife, that is, a Christian or
Jewess she may only inherit via will and not as a
sharer. Factors like divorce, for example, obviously
also affects a wife’s inheritance.

A wife, where there is no issue (children or agnatic

grandchildren), gets a 1/4 of her husband’s estate.
(ibid., 480). If there are issue or agnatic
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grandchildren she gets an 1/8 of it. Bearing in mind
that a husband may have up to four wives
simultaneously, if he has more than one wife and there
is no issue a ‘1/4 or if there are issue an 1/8 is
divided amongst all of the wives as the case may be.
It does not matter which of the wives has issue and
which not, hence if the first wife has no issue but
there are issue from the other wives of the husband
then her share is the 1/8 to be shared by all of themn.
The Quran thus provides that all of the surviving
wives shall inherit the portion of only one wife

(Chapter 4: Verse 14.).

Secondly, they are sharers by lineage. These include

parents, daughters (not sons) [son’s daughters, full

e consanguine sister (related
(

from the father’s side AT r’s) and uterine

sister and brother (Felz

the mother) and gral- 3

female intervening) 55—
UNIVERSITY of the

The primary heirs (firEt paréntela)l are the surviving

spouse(s), both parents and children of the deceased.

(true or germane) sist

deceased through
grandmother (no

Strictly speaking the son is not included among these
sharers but if there is a son he excludes all
excludable heirs (in square brackets above) and shares
the residue with the daughter(s). Therefore the son
makes the daughter a residuary and he takes twice as
much as her. What follows is a summary of the exact
guantum of shares of the rest of the sharers.

By parents is understood the biological mother and
father of the deceased (and not step mother and
father).

The father - there are three situations in which the

father inherits from his deceased son:
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Firstly, as sharer he inherits 1/6 if the son (or
grandson) of a deceased is alive.

Secondly, as sharer as well as residuary - if the
daughter or son’s daughter is alive but not the son or
grandson, he inherits 1/6 as sharer plus any residue
as the nearest agnate as explained later under the
next group called residuaries infra.

Thirdly, as residuary only - if the deceased leaves no
heir, for example, there is no son or daughter or
son’s daughter, except his father, the father is
entitled to the whole estate as nearest agnate.

The mother - where the deceased leaves issue the
mother gets 1/6 of t;a;};;:;;::z;‘n;l) Where there
is no issue (child or agnatic gr:
entitled to 1/3.

[Or _agn -n--lq ndchild) she is

The daughter - there are three 51tuat10ns in which the
daughter inherits fromph1‘E¥§ er.pj¥¥ she is the only
daughter, she gets 1} § estate. If there are
two or more daughters they get 2/3 of the estate to be
divided equally amongst them. If her brother (son of
the deceased) is also alive then she receives 1/2 of
his share. As I have already mentioned, the son makes
the daughter a residuary and therefore she inherits

with him as residuary and not as Quranic heir.

The predeceased son’s daughter - there are six
situations in which the son’s daughter inherits from
the deceased: When there is one she inherits 1/2 of
the estate (no son’s sons). Where there are two or
more, they receive 2/3 to be divided equally among
them provided there is no daughter of the deceased.
If the deceased has a daughter she shall get 1/2 (see
supra) and the son’s daughter 1/6 to make up the 2/3
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share of the daughters. When there are two or more
daughters the deceased’s son’s daughter is excluded
except when a son’s son (grandson) converts them into
residuaries. If the son of the deceased is alive, the
son’s daughter (not his sister) shall not inherit, the
rule that the nearer in degree excludes the more
remote comes into operation here. This rule does not
apply where the deceased has a daughter who competes
with the son’s daughter.

The full (true or germane) sister inherits in the
following ways - if there is no son or
father/grandfather of the deceased then:

Firstly, if there is only one sister she gets 1/2 of
the estate;

TN NI T W AT
P i o S |

l iﬂiﬁ.ﬂ'ﬁi @ sisters they get

Thirdly, in the présericel 8f la brother she becomes a
residuary and sharel in Facbdofdande with the rule
stating that the male shall take twice that of the

Secondly, if there
2/3;

female;

Fourthly, in the presence of a daughter or son’s
daughter, after they get their shares the sister gets
the residue.

The consanguine sister - the rules applicable to the
full sister are very similar to those applicable here
except for two differences. Where there are two or
more, they get 2/3 only if full sisters do not exist;
if two full sisters exist they are excluded. Where
there is one full and one consanguine sister they get
in proportions 1/2 and 1/6 to complete 2/3.
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The uterine brother and sister - they inherit in two
instances: When there is no issue of the deceased or
of his son, nor father or grandfather, then one
uterine brother or sister shall get 1/6. Two or more
shall get 1/3 to be divided equally between male and

female.

The biological grandfather between whom and the
deceased no female intervenes, as father of the father

of the deceased in his lineage upwards - Like the
father he inherits in three capacities as sharer,
sharer and residuary and pure residuary. Without

going into detail it suffices to say that he inherits
1/6 but is excluded if the father of the deceased is

alive. The grandfather i its as residuary in the
absence of the fath ndson.

The biological grandmo s t grandmother in
whose relationship 2d no such man

intervenes who tandﬁlﬁ-?‘i%eﬁr“tf? ..r‘ﬂ?ﬁ?n - Paternal and
maternal grandmothexs .gef 1/6 Eﬁiﬁ?e estate whether

one or more, provided they are all true and belong to
the same degree. When there are two or more of them
they share the inheritance between them. They are
excluded by the mother (if alive).

"It is clear that the ‘double share to the male’ is
fundamental to Islamic law of succession. Quranic
heirs - the daughter, granddaughter, germane and
consanguine sister - take an amount half as large as
that of the male agnate of identical blood relation.
It even applies to Quranic entitlement, so that a
surviving husband takes a portion twice as large as
that which a surviving wife would take under similar
circumstances." (Coulson: 1978: 228).
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Residuaries

The next group are called residuaries (asbat) or
agnatic heirs. As indicated by T.Rahman we can
distinguish between three types of residuaries.
Residuaries in their own right are those male
relations between whom and the deceased no female
intervenes. They are males who are directly related
to, or through a male, to the deceased and after
defined shares are given away to the sharers, are
entitled to the residue of the estate. In order or
priority they consist of four classes. They include
male descendants, male ascendants, second and third
parentela male collaterals. A relative of a higher
class eg son of the deceased excludes a relative of a
lower class eg. deceased’s father. Relatives in the
deceased exclude

same class nearer ip
the more remote onesi i FhEEdHE¥elli1so the heirs of

tribal customary 1aw F el .F A
resuiacims neie polibal skl
agnatic system is miflgated by allowing the surviving
spouse and a linited number 52! fehg1¥é ana non-agnates
to inherit a fixed £raétiddat Bobtibn of the estate in
suitable circumstances. Residuaries in another’s
right are females converted into residuaries eg.

lso certain rules

essentially male

daughter by a son. Residuaries together with another
refer to female Quranic heirs eg. true sister (on the
strength of blood ties) who becomes a residuary in the
presence of other females eg. daughter. For full
details see Rahman (1980: 2: 519 =-526). If there are
no residuaries in existence the doctrine of return
(radd) comes into operation, that is, returning to
sharers the residue to be divided amongst them in
proportion to their respective shares. This doctrine
itself is subject to certain detailed rules which will

not be discussed here.
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Distant heirs

Lastly, we get the "distant kindred" or uterine heirs.
They are non-Quranic and non-agnatic and inherit in
the absence of the two former groups. These include
a maternal uncle, maternal aunt etcetera. After this
group several other persons can also be entitled to
inherit, for example, a person - in whose favour
paternity has been acknowledged by the deceased. If
there is no heir of the legator or any of the above a
will can be made regarding the entire property in
favour of a legatee. This occurs very rarely. Hence
the principle of distribution and not concentration of
property is observed. Thereafter, as a last resort,
any balance escheats to the state (public treasury) in
the absence of any of=the-gbove [P=~Rahman: 1980: 2:

544) . T T NI W NI T

There are also inher !ll!“l”!"!J

which, relevant to Lﬁ% ndtif%ﬂ;%tsgﬂi, are discussed

below. However it m%KWPST%?EF%O?QEP%P passing, that,
as far as the position of the unborn child
(nasciturus) and the effect of simultaneous deaths on
the devolution of estates is concerned, the Islanmic
and South African law of succession offer the same
solutions (subject to the rules of their respective
laws of course). The unborn has a right to inherit if
born alive. In the case of simultaneous death, where
people related to each other die in the same accident
and it cannot be established which of them died first,
the deceased do not inherit inter se and their
respective estates are devolved upon their heirs as
the case may be. (For further details see Omar (1988:
93 - 94) on the Islamic position and Oosthuizen (1982:
5 - 7) on the South African position.) Under Islamic
law, as far as the lineage of an illegitimate child

(born out of wedlock) is concerned, they are heirs of

1l cases, two of
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their mothers and her relatives and vice-versa. The
father or his relatives has nothing to do with such
children’s inheritance or their property. They may
inherit via a 1/3 will/bequest if the father so wishes
but not in terms of "intestacy". As indicated infra
regard must be had to the fact that in terms of S 1(2)
of the Intestate Succession Act No. 81 of 1987,
illegitimacy in South Africa is no longer an
impediment when it comes to inheriting ab intestato.
Thus illegitimate children now have the same rights as
legitimate children to inherit ab intestato. It is
also settled law that an illegitimate child may
inherit under the wills of both his mother and his
father. However, a reference to "my children" in a
will includes the illegitimate children of the mother
but not of the fa
1990: 78 - 9). Therp
our courts will in £

:s line of thought

5 c:e551on Act 81 of

bearing in mind the|
1987 (ibid). I expect that there will soon be a Bill
to remedy this. y“@e@lﬁk‘!ﬂ& p&.{‘irlmate as used in
Islamic law must bgt h ndei%gtéo& 1‘in its general and
universally accepted meaning and not confused with the
context in which it applies to Muslims in South
Africa. It is therefore clear that the Islamic and
South African law differs on this issue. Omar (1988:
93 - 94) in his discussion concerning these three
issues only points out the Islamic position. (Roos:

1990: 144).

Adopted children also cannot inherit in terms of the
Quran since they are not considered to be blood
relations but may inherit in terms of a will up to
1/3. Thus in Islamic law, an adopted son for example
does not have the same rights against his adoptive
parents as the real son as regards succession and
vice-versa. In South Africa adoption in terms of S
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17 of the Child Care Act 74 of 1983 cannot be regarded
as a tool, which a Muslim father married to the mother
in terms of Islamic law, may use to legitimize his own
child. In conclusion, we see that "inheritance to the
Muslim is very much a matter of Faith and Conscience."
(Mohamed: 1984: 126).

South African Law

The content of this section has been extracted from Erasmus
and De Waal (1989), Oosthuizen (1982) and (1989) and the
Intestate Succession Act No. 81 of 1987.

The main historical source of the South African law of
succession is Roman-Dutch law but it has also been strongly

influenced by the English_law d modern-SA law.
TN NI NI NTCNT

& plack : hrel
either under a will made IE IE'!]L!LI!I

pr himself or on
intestacy where he has omitted to regulaté the succession
or by contract where the Vdavefutibl Y8’ the testator’s
assets 1is regulated by “3%5'nggéﬁéﬁél)galled a pactum

successorium.

Succession on death may ta different ways,

His beneficiaries are called heirs and shares in the
residue of an estate to what is called an inheritance, and
legatees who receives a specific thing or sum of money
etcetera known as a legacy. This distinction is important
in the sense that after debts have been paid, the legatees
are paid out before the residue of the estate is handed
over to the heirs and, if therefore a testator has left
legacies equal to or in excess of the value of his estate,
his heirs will receive nothing. Thus, if nothing is left
of an estate after legacies are paid out, then heirs get
nothing since there will be no residue for distribution.
In contrast, generally, this cannot happen in Islamic law
because begquests are restricted to 1/3 and the remaining

https://etd.uwc.ac.za



53

2/3 1is the residue to be inherited by heirs. I say
generally because this is also subject to exception as I
have explained under the Islamic law of testate succession.
An heir can benefit under a will or intestate or under a
contract but a legatee can only be appointed by a will.
There is therefore always an heir(s) to an estate.

As a point in common, in both South African and Islamic law
there is no system of "universal succession" as in Roman
Law. A will 1is a document executed in the manner
prescribed by the law. In order to be valid it must comply
with the formalities prescribed by Section 2 of the Wills
Act 7 of 1953. For example, it must be in writing, signed
and witnessed etcetera. The capacity to make a will is
governed by the said Wills Act - generally every person of

A person dies i s any property,
succession to which is noﬁUfEEthEé&Tﬁyuhmvalid will or by
an agreement which constitités a Walid(padtum successorium.
In South Africa it is settled that a person can die partly
testate and partly intestate. Normally a will covers the
whole of a testator’s estate, in other words disposes of
the whole of it. He has complete freedom of testation

subject to certain 1limitations. One of the original
limitations which was subsequently abolished in South
Africa was the legitimate portion - a portion of the

inheritance which was a specific proportion of the
deceased’s estate. After its abolition the need was felt
for some form of provision for children out of the estates
of their deceased parents. This right to claim maintenance
was upheld by De Villiers C.J. in Carelse v Estate de
Vries, (1906) 23 S8.C. 532 and has become settled law in
South Africa. This however was not the case as far as
maintenance for the surviving spouse out of her deceased
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spouse’s estate was concerned. (Glazer v Glazer, N.O.,
1963 (4) S.A. 694 (A)) Academics like Beinart (1965/6:
313) and Rowland (1967: 23) respectively cited figures and
arguments in favour of forced maintenance in South Africa.
These attempts have finally shown fruition in that a Bill
has now been passed which has recently become an Act -
Maintenance of Surviving Spouses Act 27 of 1990 -confirming
this and is applicable to all population groups. However
for Blacks there is an additional limitation in S 23 (1)
and (2) of the Black Administration Act No. 38 of 1927
(Corbett, Hahlo, Hofmeyr and Kahn: 1980: 33 - 35).

In terms of South African law, subject to some limitations,
the principle of freedom of testation is upheld in that the
testator or testatrix may dispose of his/her property as
his/her spouse,

he/she pleases. He/she —ca :
children and other close -?!-"rl'-ﬂ!}_;_—lr'n.o:'-'::_! ave everything to
a "local home for cats" if l E i them. The spouse
and children (including 1| es) however have
certain rights to claim malntenance agalnst the estate of
their deceased parents,lygg"ge %IE&;mlgﬁpra. However,
although the widow prébloasly ﬁhé‘ino such right to
maintenance from the estate of her husband if she was not
provided for by his will (the same applied to a widower),
in contrast this can never happen in Islamic law since they
can neither be disinherited nor deprived of their due

proportional shares in the deceased’s estate.

More important for most testators in terms of South African
law is the fact that they can distribute their assets among
their relatives in the proportion that they would 1like
rather than being bound by the proportions laid down by the
rules of intestate succession. The question often asked is
whether such a degree of freedom is desirable. However,
despite the difficulties it sometimes creates for the
community, the maintaining of the principle of freedom of
testation is still favoured, although some jurists are of
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the opinion that it should be subject to curtailment.
(Corbett, Hahlo, Hofmeyr and Kahn: 1980: 33 - 35)}).
Islamic testators have no such liberties except in so far
as their disposition does not exceed 1/3 of their property
and even this 1/3 is subject to certain conditiens. Also
as far as "intestate" succession in respect of the 2/3
(rest) of the property is concerned Quranic heirs’ shares
are defined and Muslims are bound by it, whether they
exercise their limited freedom of making a will or not.

In South African law there exists an exception to the rule
that a condition in a will which operates in general
restraint of marriage is taken as not having been written.
Thus a testator or testatrix may appoint the surviving
spouse or ex-spouse as beneficiary subject to the condition
Jd@{\. when the spouse

that the inheritance sha

or ex-spouse remarries. Hahloy —1985:- 123). By the very
nature of the limited freed

, L20D
1'.@ 'E :I ' and fixed shares
of Islamic law and also "--l J il ¢

the side of the

husband) this cannot be E%pﬁ;lﬁ%f% as a_;\'ralid condition.
» d L .'. VJ [ I' " &

The Muslim spouses possess 1muofl.a£}én-r r{{:qhts to inherit

'ESTERN CAPE .. .
ipso jure, the husband be}%ﬁ% R""i}1 iT.‘;\Rl::veet%e:'i:' éos:.tlon than the

wife as explained in detail in Chapter Six.

In both modern South African law and Islamic law provision
is made for testate and intestate succession. Intestacy as
we understand it in South African law may be used as a
"term of convenience" to describe the Islamic law of

inheritance.

Prior to the promulgation of the Intestate Succession Act
81 of 1987, the law relating to intestate succession in
South Africa was largely based on a "hotchpotch" of Roman-
Dutch Law common law provisions, for example: the New
Schependomserfrecht of the Political Ordinance of 1580 and
the Charter of 1661 based entirely on blood relationship
and two statutory provisions namely: the Succession Act 13
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of 1934 as amended, which conferred rights of succession on
intestacy upon a surviving spouse, and the Child Care Act
74 of 1983, determining the rights of inheritance of an
adopted child on intestacy, thereby elevating them to the
status of intestate heirs. This situation has now changed
and is replaced by the Intestate Succession Act 81 of 1987
which has consolidated, amended and simplified these
provisions by a system of intestate succession which is as
far as possible confined to close relatives of the
deceased. This act came into operation on the 18th March
1988 and only applies to the intestate estates of persons
who die intestate, either wholly or in part, after the
commencement of the Act on 18 March 1988.

To be more specific, the order of succession on intestacy

in South Africa in terms . follows:

The first parentela (orderlief c sion):

3
|

The first parentela Tfﬁﬂﬁ?ﬁﬁigfIS?ﬁerSl°“ consists of
the surviving spouﬁgﬂthpgliiscsgfﬁq;s children and
their descendants by representation per stirpes, ad

infinitum (S 1(1)(a), (b), (c) and S 1 (4)(a)).

Firstly, if the deceased is survived by a spouse, but
not by a descendant, the spouse inherits the whole

estate. (5 1 (1) (a)).

Secondly, 1if the deceased is survived by a
descendant(s), but not by a spouse, the descendant(s)
inherits the estate. (S 1 (1) (b)). For them,

division of the estate takes place per stirpes and
representation is allowed. (S 1(4)(a)). An adopted
child is deemed to be a descendant of his adoptive
parent(s), but not of his natural parent(s) except in
the case of a natural parent who is also the adoptive
parent of the child or was, at the time of adoption,
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married to the adoptive parent of the child. (s 1
(4) (e)).

Thirdly, if the deceased is survived by a spouse and
descendant then the spouse inherits a child’s share
(or the prescribed minimum amount which is adjustable
from time to time by the Minister of Justice by notice
in the Gazette - at present R125 000). Hence whatever
the matrimonial regime of the parties, the surviving
spouse is always entitled to a child’s share or R125
000 and, of course where the parties were married in
community of property or under the accrual system, the
surviving spouse’s share of the joint estate does not
form part of the intestate estate. The descendants

inherit the residue (if any) of the estate. (s
1(1) (c)) - children inheriting-in equal shares.

As far as the South 2 : ncerned, the Act
has also brought abouf dhastid|c es as regards the
position of the illégits = Previously, an

illegitimate child céuld ne# infiériti/ab intestato from
his father or his fatherrs [relationg, but only from
his mother and her relations - the relevant maxim
being "een moeder maakt geen bastaard." The act has
now changed this situation and provides that
"jllegitimacy shall not affect the capacity of one
blood relation to inherit the intestate estate of
another blood relation" (S(1)(2)). Thus illegitimate
children now have the same rights as legitimate
children to inherit ab intestato. In contrast the
position of the adopted and illegitimate child in
terms of South African law and Islamic law as far as

legal consegquences are concerned, vary greatly.

The second parentela:

If there are no relations in the first parentela (and
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no surviving spouse), the estate climbs to the second
parentela which consists of the deceased’s parents and
their descendants by representation per stirpes, ad
infinitum. (S 1(1)(d), (e) and 1 (4) (a)).

Firstly, if both parents are alive they inherit the
estate in equal shares (S 1(1)(d)(i).

Secondly, if one parent only is alive, then he/she
takes one half of the estate and the descendant(s) of
the deceased parent (the brothers and sisters of the
intestate whether of full or half blood and/or their
descendants) take the other half. (S 1(1)(d)(ii)).

Thirdly, if the latter descendants do not exist, the

s . ﬁ.‘

surviving parent inherits—the-whole-
10 ) .
T T R o ——]

estate.

Fourthly, if both l! iE"E ;
EU Pal (1}

IEFEI
descendant(s) of the ! zl !

to the deceased, &ﬁi;hsx o%ifth‘Il}e_! full or the half

blood, Hhen Helf o the WLUBE o s ke ihe
WESTERN CAPE

descendant (s) of the deceased father and the other

half to the descendant(s) of the deceased mother (S 1
(1) (e) (1)) -

d, but there are
s who are related

Fifthly, if both parents are dead, and there are no
collaterals other than descendant(s) of the half blood
on one side of the family only,lwhether paternal or
maternal, then such descendant(s) inherit the whole

estate. (S 1(1)(e)(ii)).

The third and subseguent parentelae:

If there are no relations in the first and second
parentelae and no surviving spouse, the estate climbs
to the third and subsequent parentelae which now
consists of the deceased’s grandparents, great-
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grandparents, etc. and their descendants. The nearest
blood-relations take @per capita - the ©blood
relation(s) of the deceased who are related to him
nearest in degree inherit the estate in equal shares.
They take per capita, the nearest ones excluding those
more remote (S 1 (1) (f)).

If the deceased is not survived by a spouse or any
blood relation whatsoever, the state is entitled to
claim the intestate as bona vacantia after thirty
years. The act is silent on this point, but it is
submitted that the above-mentioned common law rule
will apply. (Oosthuizen: 1989: 91).

Where a person dies partly testate and partly

terms of the Successl

applies under the Intestate Succession Act of 1987.
UNIVERSITY of the

What has been mentiofied  in" thé FitEt parentela about
illegitimate and adopted children applies in the other

parentelae as well.

In concluding this brief outline, it is clear that the
crder of succession may be by representation per
stirpes (root) or per capita (head). The lot of the
surviving spouse has also been further! improved to
some extent when compared to her position in terms of
the Succession Act 13 of 1934.

While the position of the wife has been further!
improved in terms of the new Intestate Succession Act,
in contrast under Islamic law her share remains static
and unchanged by circumstances. I discuss this point
in detail in Chapter Six. In summary of the above,
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"[w]hat we are witnessing today, is the application of
two systems of law side by side ... 1In view of the
fact that both these systems of law differ in their
sources, principles and content, problems and conflict

situations must inevitably arise." (Omar: 1981: 486;

503) .

UNIVERSITY of the
WESTERN CAPE
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CHAPTER FOUR

Apparent (internal) conflicts between the Islamic law and South
African law of marriage and succession as encountered in South

African practice

4.1

Introduction

The internal conflicts in the law of succession must be
seen in the light of the law of marriage itself and
therefore these laws of succession and marriage must be
dealt with concurrently in order for these conflicts to be
exposed. Bearing in mind the background sketched in
Chapters Two and Three and once these conflicts have been

sta

expounded and available .‘¢x2£9ated, I proffer

possible solutions.

T T NI W NI T
e

i e
i i

In South Africa, a predomi

of religion 1is advocated § s—preamble of its
Constitution, namely theVIRepubli& o/of South Africa
Constitution Act 110 WfiS51988,N @s P RBmended by the
Constitution Amendment Act 105 of 1984, which provides
"[t)lo uphold Christian values and civilized norms, with
recognition and protection of freedom of faith and worship
YL Hence we see that Islam as a religion can be
practised freely in South Africa. As far as Islamic law is
concerned it is not officially recognised here, in other
words, it does not have the force of law in the South
African legal system, although this situation is currently
being reviewed by the South African Law Commission (Project

59) .

— —

country, freedom

General conflicts

Along with the monogamous marriage of the Roman-Dutch law,
traditional marriages of non-white populations are also
entered into. These include "marriages™ according to
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Islamic custom. These marriages are not regarded as lawful
marriages in terms of South African law because they are
potentially polygynous and are not solemnized by authorized
marriage officers in compliance with the provisions of the
Marriage Act 25 of 1961. (Hahlo: 1985: 31). The
formalities prescribed in general by this Act and as
expounded in Chapter Two, must be complied with before the
marriage is regarded as valid. Without discussing any pre-
Union legislation in this regard, the relevant post-Union
legislation concerns the following: Under Section 2 of the
Indians Relief Act 22 of 1914, it used to be possible to
convert a marriage solemnized in South Africa between
Indians according to Islamic custom into a legal marriage
by registration, if it was recognized as a marriage under
Islamic principles and was, in fact, monogamous. However

with the repeal of Sectigg_,, = X **azf 1914 by Section
1971, this is no
longer possible. (ibid., 2). The Relief Act
did not give recognitio riages but mnerely
provided measures for thEEFZEEQ%SEEEGEBHﬁ Such marriages
are now governed by SectibnV3V{@il EndY11 (1) of the Marriage
Act. (Mohamed: 1984: 3B)L5 In Keérms/oflit, in some parts
of South Africa, Muslims marriages are solemnized by Muslim
marriage officers. However, the general trend is to keep
the two, that is the religious Islamic marriage and the

o)

civil South African marriage, apart.

Generally Muslim religious officers (for example Imams) are
not registered as marriage officers and therefore Muslim
marriages are not recognized by the State.

South African courts do not recognize marriages entered
into only according to Islamic rites. They regard it as
void on the grounds of public policy as was reaffirmed by
the Appellate Division in the case of Ismail v Ismail 1983
(1) SA 1006 A. (Omar: 1988: 25).
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Dlamini (1989: 408) in his article makes the point of
referring to a customary union as a customary marriage
because of the fact that it is a marriage albeit a marriage
in terms of customary law and should be recognized as such.
The same can be said for an Islamic marriage. In Hahlo’s
references (supra) he places the word marriage in inverted
commas to highlight the fact that it is a union rather than
a marriage. As pointed out in Chapter Two, polygynous
marriages although void in South African law have certain
legal consequences attached to them. The Legislature has
therefore in several general statutes, and for specific
purposes, recoghized polygynous unions, obviously because
it was considered expedient to do so, for example S 21 (13)
of the Insolvency Act 24 of 1936 and S 1 of the Income Tax
Act 58 of 1962. (Ismail v Ismail 1983 (1) SA 1024 A}.
Expediency, I feel, must cliefé—be Sesn=in the light of
economic advantage. Trengr;;;;ﬁff" ":i;;to say: "I also
y that the non-
11l lcause any real

mention, in passing, that

recognition of polygamous,

hardship to the members of\$?§.%3§¥P%Jrrpmunlty, except,

perhaps, in isolated 1nstaaff§rll %Pﬁgﬂl’%024 - 5). As a
member of the Muslim community and in the light of the
revelations of the rest of the chapter, I must respectfully
differ from him. Once again Dlamini hits the nail on the
head when he opines that polygyny is not so much against
the '"notoriously vague concept" of public policy, as
against state policy which is representative of White views
on what is acceptable behaviour. He says that the courts
have incorrectly assessed a customary marriage on the
criteria of a c¢ivil marriage, thereby superimposing White
values on the Black community. (Dlamini: 1989: 410). The
very fact that the South African Law Commission is now

willing to give effect to Muslim Personal Law is indicative

of or confirms this.

In an effort to circumscribe this chapter I will not embark

on any lengthy discussions concerning a putative marriage
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which is not a legal marriage nor can the courts construe
it as such although it has certain effects of a wvalid

marriage. (Moola v Aulsebrook NO 1983 (1) SA 687 N)
(Hahlo: 1985: 113). Suffice it to quote Omar (1981:
485) : "The gquestion whether the courts will declare an

Islamic marriage putative and any children born thereof
legitimate on the basis that one or both of the parties
genuinely believed that the marriage was a valid one, is
uncertain. This depends upon whether due solemnization in
accordance with the formalities of South African law is a
requirement of a putative marriage. In Ramayee v Vandiyar
1977 (3) D and CLD 77 the court held that the requirement
of due solemnization does not form part of modern South
African law ... It is submitted that when the matter comes
up for decision before the Appellate Division, Ramayee’s
case would be followed i corddan th the trend of
Didcott J at 79)".

judicial development in this re:

Legal consequences of Islan}

and its effects on the respective successién laws.
)1 fERALL Y of the

, . '%H&TERK ﬁAEE .

Married in terms of Islamic and South African law plus

will (stipulating Islamic Law of Succession)

African marriages

The only way to protect the Islamic marriage in South
Africa- at present is to enter into a c¢ivil South
African marriage as well. Furthermore, the spouse has
to make an express will that his or her estate should
devolve according to the Islamic law of succession.
(Nadvi: 1989: 331). In this will he/she could if
he/she so wishes, dispose of 1/3 of his/her property
and stipulate that the rest devolve according to
Islamic law or that the whole estate devolve according
to Islamic law, as the case may be. If this is done
South African law will respect the wishes of the
testator or testatrix, and if a testator or testatrix

wishes his/her deceased estate to devolve according to
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Islamic law, then it will be honoured. The master of
the supreme court will invoke Islamic law, if it is a
requirement of the testator’s will. The testator or
testatrix must execute his or her will strictly in
compliance with the provisions and formalities of the
Wills Act of 1953 to ensure its validity. (Bulbulia:
1982 b: 412). Thus an oral (Islamic) will, will not

suffice.

Thus, we see that because of its invalidity, the
children born of such marriages are illegitimate. (See
for example Docrat v Bhayat 1932 TPD 125 at 127 and
Brey v SIR 1978 (4) SA 399 (C) at 440) Because of
this status, they experience problems regarding
succession, maintenance, custody and adoption. The
Eached to the status
children for

same can be said for
attributed to the pe

example: "natural i'ii fl ! iE mon law" wife
etcetera. It must||| be Lt;--; d|| that although
"jllegitimate children" may now inherit in terms of

the new Intestate Sugéééglo% ggég€m1987, the word

wchild" in a will dodk Aot Ihcldde the illegitimate
child of a father! To inherit such children must be

expressly mentioned in the will. (See page 51 supra).

The attitude of the South African courts to Muslim
marriages was greatly influenced by the decisions of
the English judges in matters appearing before the
English courts when a Muslim married an English woman
according to his religious laws and such English woman
turned to an English court for assistance. The first
record of such a case in South Africa (in 1860) is
that of Bronn v Frits Bronn’s Executors and Others (3
Searle 313). It is disappointing that in this case
conclusions were reached on the evidence of laymen
without consulting duly qualified Muslim jurists and
which conclusion had and continue to have farreaching
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consequences for Muslims of South Africa. The
decision of the Supreme Court has up till now remained
unchanged. (Mohamed: 1984: 30; 36 and 38).

It would now be appropriate to re-examine the position
in England in the light of developments as far as the
recognition of foreign marriages is concerned. This
is set out in Grant and Levin (1982) as follows:
English courts had in the past encountered problems
when dealing with the foreign polygynous marriage.
Problem questions included: To what degree should
such a marriage be recognised as valid by them?
Polygynous marriages did not comply with the classic
definition of marriage set out in Hyde v Hyde (1866)
L.R.I P. & D, that marrlage is the union for life of

unions would be regarg s| illegitimate in England,
and allow the "spouses
polygynous union hadlﬁbﬂﬂtﬁﬁbhiﬁhameﬁi The courts did
not adopt this 1line Wf thdught Gn IBEmgbose v Daniel
(1955) A.C. 107 and Baindail v Baindail (1946) p. 122.
Because of the hardship caused by the fact that the
courts considered matrimonial relief to be geared to
the monogamous union and did not include a merely
potentially polygynous union, the Law Commission
recommended that matrimonial relief should be granted
to peolygynously married couples and this was enacted
in the Matrimonial Proceedings (Pclygamous Marriages)
Act of 1972, now called the Matrimonial Causes Act
1973, especially S 47 (1). (See too Forsyth: 1990:
247). The courts can now grant matrimonial relief,
such as divorce, nullity, judicial separation,
maintenance and orders in relation to property in
cases where the petitioner is polygynously married to
the respondent but also has another spouse living.
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that they (i.e. SA courts) were influenced by English
courts in the first place. However, it seems that the
general trend in South Africa is to steer away from
English case law. Thus we could say then that the
legislature should intervene as happened in English
law, and this option is at present being considered in
South Africa via the South African Law Commission. If
we look at the drastic steps taken by Turkey in 1926
where the Swiss Code replaced Islamic law even in the
area of family law: In the villages marriages and
divorces are still performed mainly in terms of
Islamic law and by far outnumber those performed under
the code. In several instances the legislature has
been compelled to take cognizance of this situation by
not only enacting legislation legitimizing the issue
even regularizing the
Ehat they were de
88 - 89). If

commendatlons are

L L

of these informal unions
unions themselves on Tu"i'l_l-ﬁ"-'u.u-n
facto monogamous. (A‘

the South African Law (¢ zilﬁ I
implemented, then ::::..==;I::_:::;===:.,. will be given
its due recognition agﬂwqiipppppTer bstituted by any

will still be a personal matter between the individual
and his God and this fact is merely going to be
recognised by the State.

Married in terms of Islamic law only

In the light of the above it is clear that the legal
consequences flowing from an Tslamic marriage only, in
terms of the South African law, have dire effects on
succession because if a Muslim in South Africa has
failed to make a will regarding the devclution of his
property to be distributed in terms of Islamic law,
then he is deemed to have died intestate in terms of
South African law thus excluding the Islamic law.
Added to this, his own children are now given the
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status of illegitimacy, and, because his marriage is
not registered in terms of the Marriage Act 25 of
1961, he is not regarded as married and this excludes
his "wife" because she is now no longer his wife
because of this non-compliance with the formalities of
the Marriage Act and Wills Act. This is indeed a
doubly inequitable situation which is reality in South
African law. In other words, because the deceased
married only in terms of Islamic law and has left no
will, his wife is completely excluded. It is
important to note that S1(2) of the Intestate
Succession Act No. 81 of 1987 now also safeguards the
inheritance of his "illegitimate" children by allowing
them to be regarded as intestate heirs. However their
shares would be distributed in terms of South African
law which treats males_am ’ les_equally and this
would then conflict withithe s Yamit

inherit twice that | ;l—l _I‘H
el are]] Hhe

relatives who inhe ascendants and

collaterals, for example IS parents, brothers and
sisters. UNIVERSITY of the

WESTERN CAPE

The term illegitimacy can be qualified to have two
meanings in South African law. In the first instance
it refers to illegitimate children as is generally
universally understood (born out of wedlock) plus it
could refer to the legitimate children of customary
marriages who because of the nature of their parents’
union are regarded as "illegitimate" (although born in
wedlock) . So for a Muslim in South Africa his own
children are illegitimate but could be legitimated by
subsequent civil marriage in terms of South African
law. However in terms of Islamic law illegitimacy
incorporates the true sense of the word.

law where males
His only other
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Married in terms of Islamic and South African law

minus a will

If a married Muslim has, in addition to his Islamic
marriage, also undergone a civil ceremony and
subsequently dies intestate then the laws of intestate
succession operate as a whole. His wife and children
are now legally acknowledged as such and this means
that the rules of intestate succession set out in the
Intestate Succession Act 81 of 1987 as discussed in
Chapter three (supra) will provide for a distribution
which conflicts with the fixed shares as set out in
the Quran. This is another situation which cannot be
tolerated because some heirs would be excluded and
others favoured etcetera, for example his wife could
- Daughters share

be sole heir if he has.m
equally with sons [lan@liBRisigoes against a
me' Ha lmale husband/son

flla ighter.

characteristic of Is

inherits twice that o

Married in terms of Iyﬁll[l}f'cﬁgnﬁrggdfﬁ”%frican law plus
a will (according tolgéﬁ%ﬂjhﬁficgﬁiﬁéw)

Because South African law recognises freedom of
testation, a Muslim would have the freedom to dispose
of his whole estate according to a will excluding
Islamic law which would also be in contravention with
the Islamic laws of succession. He would thus have
this freedom irrespective of him being married in
terms of the civil law or Islamic law only and
furthermore, even if the Islamic marriage were
recognised. Assuming that recognition was given to
Muslim Personal Law, the question remains whether it
would be desirable that Muslims have this freedom of

testation?

As far as polygyny is concerned Islamic marriages are
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regarded as "potentially" polygynous even though'they
are de facto monogamous and on this basis our courts
have refused to give it any recognition (Seedat’s
Executors v The Master (Natal) 1917 AD 302). However
in the case of Estate Mehta v Acting Master, High
Court (1958 (4) SA 252 (FC)) a new attitude was
adopted in Zimbabwe and it was decided that
recognition could be given to foreign polygynous
marriages under certain circumstances. This decision
was followed in In re Estate Koshen (1960 (2) SA 174
(SR)) and confirmed in the Appellate Division case of

Kader v Kader (1972 (3) SA 203 (RAD)). It must
however be noted that these cases were concerned with
de facto monogamous marriages. Writers 1like Kahn

(Hahlo: 1975: 622) critisizes the Zimbabwean approach
; Kahn is of the
e pathway for a

]
plethora of petty ilil'giigliailﬁia
ll' I I '!i il 1

to polygamy" and
being influenced

"may have sown a crop
by the growing benévolence of the  English courts
towards the recognﬂ%gbﬂfEﬂkﬁlggﬁﬂ@§ﬁous marriages"
(Kahn: 1960: 276 - 7). L ‘Héweler, (de€drding to Forsyth
"There is much to commend this approach ... It is
submitted that the South African courts too should
cast off the over 70-year-old shackles of Seedat ...
[I]t should not be beyond the wit of our courts to
devise suitable answers to those questions. The
English and Zimbabwean cases show how it may be done."

(Forsyth: 1990: 248).

Husband has one marriage registered in terms of South
African law _and is also married to another wife in

terms of Islamic law

This gives rise to another conflicting situation in
that a man’s Islamic marriage whether it precedes or
follows the civil marriage is wunlawful in South
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African law but lawful under Islamic law and this
causes problems as far as succession 1is concerned.
Thus via his civil marriage the wife excludes the wife
married in terms of Islamic law from inheriting while
she 1s not so excluded in terms of Islamic law,
although it does not exclude children born from such
a marriage (cf S 1(2) of the Intestate Succession Act
No. 81 of 1987).

As far as the Islamic law is concerned, polygyny is
here to stay (whether it should or not is on its own
another topic for a dissertation and besides in South
Africa it occurs on a very limited and negligible
percentage scale) and in recognizing Muslim Personal
Law the South African Law Commission must take

cognizance of it. H , pointed out in
Chapter Two the partiegican ¥eguls is situation by
providing for it in t riag ract in terms of
Islamic law or antenuptiall n t [in terms of South

African law via a stiﬁﬁ?&thﬁZ%EZ%héﬁeffect that the
husband shall not contracdt hlseédndrmdrriage while the

first one subsists and Sifl ¥hna ‘hddband breaches or
wishes to breach the condition it entitles the wife to
sue for divorce. In this way monogamy is retained
and, therefore, there is in my mind no reason why a
marriage contract with such a valid condition should

not be given the recognition it deserves.

Proprietory consequences of the above marriages and its

effects on the laws of succession.

Having discussed the legal consequences of these marriages,
I will now look more pertinently at the differences in the
proprietary consequences of these marriages and how it can

affect the Islamic law of succession.
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Marriages in community of property.

If we look at a marriage in community of property then
it becomes clear that when a Muslim couple undergo
such a civil marriage it conflicts in several ways
with the proprietory consequences of an Islamic
marriage. Both "partners" are by virtue of the
marriage itself and on its dissolution by death or
divorce entitled to an undivided half share. Thus on
death of either spouse the executor will first pay the
surviving partner his or her half share and will only
then distribute the deceased partner’s share according
to his or her will, or according to the rules of
intestate succession, if no will has been made. £t
therefore appears that this entitles them to shares

other than that deflqs;,f
the husband and wife’

However the undivideg alf rel|//is an automatic

consequence of marrfﬁ@ﬁz;ﬁﬂﬂfziﬂﬁFiﬁE' the rules of
succession). It can thardfore beld¥difed that the half

share which the s&fd%%lﬁéﬂi§psﬁkg[Lreceives is a
consequence of the marriage being terminated and not
because it is a consequence of the law of succession.
Support for this argument is to be found in the fact
that this (sharing of the joint estate) also takes
place on dissolution of the marriage by divorce. It
can therefore be concluded that there is no automatic
conflict between the Islamic and South African law of
succession as seems to appear from above. The
argument against marriages in community of property
lies in the fact that the principles of a marriage in
community of property have been retained in the
Matrimonial Property Act of 1984, hence it conflicts
with Islamic law which allows the woman
(single/married) the right of private and separate
ownership and the partnership established by such a
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marriage disturbs this. The abolition of the marital
power in terms of S 11 of the Matrimonial Property
Act 88 of 1984 merely puts the South African wife on
par with her Muslim counterpart as far as legal and
contractual capacity is concerned albeit this happened
only as late as 1984.

Marriages out of community of property.

Another conflict between South African law and Islamic
law is that, whereas Islamic law does not allow for a
system of marriage in community of property because it
contravenes its principles, as explained under 4.4.1,
the marriage out of community of property is seen as
a viable alternative. However the parties must
al-eontract expressly
Bhad¥ing of profits

execute and register an

excluding the accrua"-""‘*"-"“‘

II i 1! |
civil law marriage. i put i E. law a marriage

out of community of “property retaining the accrual
system is seen by moséjé%ﬂngQSJQfgﬂgﬁ%bly the fairest
marriage system. Ho&gggiTi%%ggéﬂ§§”%ery reason and
despite its apparent advantages, it appears that its
conflict with the Islamic law of succession lies once
again in the fact that shares are defined in terms of
Islamic law and therefore receiving half of the
profits goes contrary to these injunctions. However,
the argument concerning the right of private and
separate ownership advanced in 4.4.1 supra applies
mutatis mutandis (and perhaps with more validity) here
and it can therefore also be concluded that there is
no automatic conflict between the Islamic and South
African law of succession as far as this is concerned.
A marriage out of community of property excluding the
accrual system can be condoned by Muslims since it
does not interfere with the private ownership of the
spouses and since there is no "partnership" as in

equally on death/dlvol solemnizing the
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cases of marriages in community of property. It
allows a Muslim complete freedom of testation (as
understood in Islamic law of course) to distribute his
assets in terms of Islamic law. In the first part of
his book Omar advises that a married couple should
seriously consider changing from community of property
to out of community of property excluding the accrual
system in terms of a postnuptial contract. This he
indicates can be done by way of a joint application to
the Supreme Court in terms of section 21 of the
Matrimonal Property Act 88 of 1984 (Omar: 1988: 17).

The interesting question also to be asked is whether
there is also not some kind of similarity with the
Islamic position where a person (prior to his death)
\ words, can the

community of properfifioriliacerdall] system not be
interpreted as an agrzt ént|[[betwaen|husband and wife
to distribute the joi fit respectively
in a particular mdnner (egual shares) upon the
happening of a certaih [ebentll 5 le¥ o/ @gatn or divorce?

(cf 4.7.1 and 6.3 ff Wrfpd) L RN CAPE

Another fact to be taken cognizance of is that any
recommendations made by the South African Law
Commission will have to be applicable to all races in
South Africa since Islam knows no racial distinctions
and hence its laws are applicable to all.

The irony of it all is that despite so much objection
to the South African Law Commission’s Project 59, by
the very fact that recognition is to be given to
Muslim marriages per se (without any reliance on South
African law systems of marriages) the effect of such
recognition is actually to encourage Muslims to
devolve their property in terms of Islamic law (which
has prescribed rules) only. Nevertheless, as
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indicated supra, because of the principle of freedom
of testation being recognised in South Africa they
could on the other hand dispose of it as they deem
fit. It is thus a matter of conscience versus will.
The Commission is thus, by doing this, discouraging
people from disobeying the Quranic laws because most
Muslims neglect to make a will (either because of
ignorance or sheer negligence) relying on their
families to distribute their estates in terms of
Islamic law) or deliberately make one contrary to
Islamic law. Once Muslim Personal Law is recognised
there will be no need for the Muslims to use South
African law to alleviate what they term "injustices"
in Islamic law but to look at Islamic law itself and
see what can be done from within to provide for a more
) pbe elaborated on

equitable solution.

ST NI TN W RT
When the provisions of soutt VAePiddn! #d” 1slamic law of
succession were comparedVﬁﬁsaﬂ%gEErCfﬂige, a few other
differences came to the fore namely: The application of
and the restrictions applicable to the principle of
testamentary freedom varies greatly. Man made (statutory)
law governs the former system whereas essentially Divine
law governs the latter, the former is capable of changing
with time while the latter remains static for example its
unique distribution of fixed shares offering the
consolation of ensuring some form of benefit unlike the
possibility of disinheritance implicit in the concept of
freedom of testation. The former system allows for
succession by representation while the latter does not.

The position of adopted and illegitimate children also vary
greatly. These are but to mention a few differences.

in Chapters Five and

Other conflicts

Fleming (1978) portraying a western perspective noted that
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statutory changes in many Islamic nations recently had only
slightly advanced the position of females, and that the
example of Turkey (which discarded Islamic law and turned
completely secular) seems to suggest that an almost
complete cultural revolution would be needed for greater
modernization. The gap in outlook and outcome between
Islam and the West in this regard is therefore still very
big, more so because of the accelerated pace of change in
Western countries recently resulting in the de facto
contraction of succession to the surviving spouse, usually
the widow. This process has to date probably gone furthest
in England where legislation qualifies the testator’s
freedom to disinherit his wife. The main concern for the
widow is the importance of an independent home for her,
amidst the housing shortage in Britain, and has little to

do with women’s liberation.—fFléming$=3978: 235 - 6).

ey

Seen in the above light arld@ bearing in mind the substantive
differences between the fg{sgggjgiﬁrggﬁgﬁ’African law of
succession as expoundedEffﬁilféﬁfiy(théi explicitly in
Chapter Three, the importance of the task and contribution
of the South African Law Commission must not be
underestimated. As already mentioned in Chapter One,
Muslim Personal Law in South Africa is currently enjoying
the attention of the South African Law Commission in
Project 59 and the various Ulama bodies (religious
authorities) have responded favourably to a questionnaire
issued by this Commission fully supporting its possible
implementation as part of the South African legal system.
See Annexure I for the attached questionnaire which gives
a background of the South African Law Commission and its
aims. The purpose of the questionnaire was to ascertain to
what extent Muslims come into conflict with the rules of
South African law relating to amongst others: marriage and
succession. As is already appargnt, for the purposes of my

The current position.
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dissertation I focus on these two aspects only.

As gleaned from a pamphlet issued by the Central Co-
ordinating Committee for the Ulama of South Africa, members
of the three Ulama bodies gathered in Durban on 14-02-1988
to discuss and formulate replies to the questionnaire. The
object of this exercise was to attend to this matter in a
unified manner and reply with "an unanimously agreed voice"
- See Annexure 2. Thus, we see that their answers to the
questions are very similar and they have in fact submitted
one joint reply. I have decided, with the permission of
the Muslim Judicial Council, to print some of their answers
(before it was submitted in the form of a joint reply to
the South African Law Commission) on questions related to
statistical information on marriage and succession as it
pertains to and affects the=M cmmiundity in Cape Town

il-IIIIl-lIIII-I
only, in order to circumscribe-my-d
lutions on these

issues especially in so farla |a||ﬁl| IE lly affects the

Cape Muslims. These Stattfﬁiiﬁ?RQiTﬁzura informed, are
based on information galneqiqugﬁqgﬂggagt%ﬁﬁl experience in
dealing with the said community and the data is established
on a random basis by asking the people who consult them to
answer these types of questions and are therefore not based
on scientific research. This would indeed be an enormous,
if not impossible task, requiring an area to area survey
etcetera. Hence it suffices for the purpose of my
dissertation. I have also added the results of a randonm
survey undertaken in this regard. (see page 84-5 infra)

,ion and also in

conclusion, to proffer some

Questionnaire:

Contemporary observance and application of Islamic law
in South Africa.

Q. 10: Where Islamic law in respect of any of the
above-mentioned matters is in conflict with the law of
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the land, does the average Muslim observe Islamic law

or the law of the land?

A. Where Islamic law in respect of marriage, divorce
and succession are in conflict with the law of the
land, average Muslims follow Islamic law. In the
event of a small minority who may give preference to
the law of the land, this is generally followed by
tremendous resentment and repudiation from others.

Conclusion of marriage

Q 15: Can you give an estimate of the percentage of
marriages entered into by Muslims in South Africa -

(a) in accordance with Islamic law only? (b) in
"s South African

TN NI T W AT
Pkt i s S |

[k L

]
9,9% of marriages are according

accordance with Islam

law?

Muslim marriages

-

A: It is our experie

approximately 95 - 9%59

. NIVERSITY of the

to Islamic law. Our op&n on {s‘%ﬁgllof these, about
. WESTERN CAPE ;

20 - 30% will have afso mar;ieg according to South

African law. According to our Social Welfare

Department, this seems a very fair estimate.

Q. 16: Do marriages entered into in accordance with
South African law only, ever occur amongst Muslims
(that is a marriage not entered into in accordance

with Islamic law)?

A: Yes, they do occur but we do not believe that the
numbers of such marriages are over 2 or 3% - 0.1%.

Q 17: For what reasons do Muslims find it necessary

to enter into a marriage in accordance with Islamic as

well as South African law?

https://etd.uwc.ac.za



80

A: Muslims do find it obligatory upon themselves that
when they marry, it should be according to Islamic law
because failure to do so means violation of an
injunction of God and a life of sin. Furthermore
failure to do so is considered repugnant by Muslim
society. Marriage only according to South African law
is considered tantamount to living "in sin". However
certain factors make it advisable to also have the
marriage solemnised according to South African law for
example, legitimization of children according to law,
to acquire guardianship and custody of children, to
enforce the obligation of support for wives and
children, to acquire eligibility for death benefits,
pensions and house-subsidies; It is sometimes
her party in order to

insisted upon by the wife ang

. s ﬂ- x
acquire more security=for—hers&lf=-as the rights and
(N NI RIN NIW BIN NI

Q. 20: Are Islami ‘!I!JJ‘.“!.“ rér solemnised by
Muslims appointed ast_rﬂﬁ%ﬁﬂ%;ﬁ%}ﬁﬁ}”s in terms of
section 3 of the Marr%??ir?%?Raé Eiiﬁ%ﬁl? If not, why

not?

duties are enforceable

A: Yes, in some parts of the country some marriages
are solemnized by Muslim marriage officers. In the
Cape we are not acquainted with any such officers. If
such officers do exist and are able to perform the
marriage in the traditional religious manner, we are
not inclined to reject such officers. However, seeing
that such marriages especially where they are in
community of property, are sometimes against the Law

of Islam, they are not acceptable to Muslims.
Qs 223 Would you (if you are a Muslim) advise a

member of your family to enter into a civil marriage?

Give reasons.
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A: No I would not advise any member of my family to
enter into a civil marriage as such a marriage brings
with it certain rights and obligations which are in
conflict with Islamic marriage, especially with regard
to property and financial considerations. Generally
it is our experience, that in the case of the ordinary
man in the street, being unaware of the implications
of a marriage without any contract, and failing to
consult men of the legal profession, the marriage is
contracted in community of property. If I have to
advise anyone to have a civil marriage, in cases of
necessity or expedience, I will advise that it be out

of community of property.

Q. 25: Is the average Muslim aware of the fact that

his Islamic marriage—= ' reécognised in South
m

B NIN NIN NI WIN NI
o 1IOW_does hel experience this

African law?
situation?

ware that his Islamic

A: Yes, the average Mus im is a
UNIVERSITY of the
law marriage is notlf?co ni Req.(ﬁje_accepts it with

resentment.

Matrimonial Property

Q. 29: In the case where a Muslim enters into a
marriage in accordance with Islamic as well as South
African law, which matrimonial property system is
usually chosen by the parties -

- a marriage in community of property? or

- division of property by antenuptial contract? or
- a marriage according to the accrual system?

A: The form of marriage which usually takes place is
in community of property especially among the
uninformed one. This is not the best form under the

circumstances. However among the more informed
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persons the system usually chosen is by antenuptial

contract.

Q. 31: Is the average Muslim aware of the different
choices between matrimonial property systems which
exist in terms of South African law?

A: Except for the informed ones who form a small
minority, the vast mass of average Muslims are not
aware of the different choices between matrimonial
property systems. When the need for a civil marriage
does arise, no contract is agreed to beforehand, and
because every marriage without such a contract is in
community of property, that is what takes place.

Status of children

TN NI T W AT
_

Q. 33: Are Muslims ai that if they do

3 .
u |
not enter into a ci L eir children are

regarded by the South African law as illegitimate?

What is their attltu&eh.{ﬁ Etgi%sl Flé:?:ﬁ g@tlon‘-’

WESTERN CAPE

A: The Muslims in general are aware of this fact that
their children are regarded as being illegitimate by
the South African law. It is something tremendously
resented by some and sometimes ruthlessly exploited by
some. It 1is their intense desire to acquire
legitimization of their children through recognition

of Islamic law.

Succession

Gs 41 Is it common for Muslims to make wills
according to the provisions of the South African law
of succession? If not, why not?

A: Devout Muslims desire that with or without a will,
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their estate should be distributed according to the
stipulations of the Quran. The vast majority do not
make wills. This is done mostly by those who are
better off financially. In recent years under the
guidance of the Ulama and the greater awareness of
Islamic values, the Ulama are consulted to provide
them with the proper distribution and shares according
to Islamic stipulations. This tendency is on the

increase.

Q. 44: Does it occur that Muslims provide in their
wills for the devolution of their estate in a way
which is in conflict with the rules of Islamic law?
If so, what is the reason for this?

A: Yes, there are nuﬂg_;ﬁﬁ 3 *hnﬁfe in their wills

Muslims stipulate for Tthendistributic

of their estate

slamic law. The

i
in

in a way which is in

TTTIT

cause for this is igi

etimes a lack of

Islamic zeal.
UNIVERSITY of the

Q. 45: Whom does a \Muslim Hin Southi'Africa approach

for advice with regard to the drawing up of a will?

Az It is our experience that Muslims generally
consult their Ulama for advice on drawing up a will.
They also consult Muslim lawyers. If and when they
consult other lawyers, they generally present to them
a proposed distribution as provided by the Ulama.
Wide use is being made of the prepared will forms
which had been drawn up by the Ulama in consultation
with Muslim legal experts in South African law. Often
the will will only stipulate a distribution according
to Islamic law, whereafter after death the Ulama are
contacted for the correct detailed distribution in

Islamic law.
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Q. 47: Are Muslims in general aware of the fact that
they can provide by will that their estates must

devolve according to Islamic law?

A: Yes, they are aware of this fact.

Q. 48: Does it generally occur that a re-distribution
agreement is concluded by Muslim heirs to give effect
to the Islamic law of succession instead of succession

according to South African law?

A: Yes it does occur, but not generally, that a re-
distribution agreement is concluded by Muslim heirs to
give effect to Islamic law of succession rather than
according to South African law. This happens more
often among the deeply ilies.
(IS NI BN NIN WIN Wi

i1‘ il q § refuse to agree to
~| = I |

UNIVERSITY of the
A: Yes it does hé})ﬂie%r %&;‘sfoﬁgllly although the

advice of the Ulama is generally accepted.

Q. 50: Does it happ

a re-distribution of terms of Islamic

law?

Results of a random survey taken from adult attendants
at an Islamic education class held at the Strand, Cape
Town in March 1990.

Of a class of 44 students, 4 were unmarried. The rest
(40) were all married in terms of Islamic law.
Working on the basis of 40 = 100%, 15 members were
also married according to the civil law (37,5%). An
interesting observation in this regard was that all 15
of them were married in community of property. 26
members had made a will (65%). Of these 26 members,
24 made their wills in terms of Islamic law (60%) and
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2 made their wills in terms of the South African legal
principles (5%). 30 members owned property (75%).

Those who made wills and who were also married
according to the civil law = 57,6%

Those who owned property who also made wills = 86,6%
Those who owned property who are also married
according to the civil law = 50%

This survey merely represents a limited sample of this
type of research and further field research would be
required to determine more accurate figures as to the
exact status of provisions made by Muslims in this
regard.

",‘,,—ﬂhu,‘h~‘h

T T NI W NI T
e

Alternative solutions

look at what
ered. There are

Finally, it would be appHopHi
alternative solutions Mus: "EI I ‘
severél alﬁernaFive ways Eﬁiﬁ%%ﬁ%ﬁ?T%ﬁ?iiﬁ can deal with
the situation in South African law as expounded above,
) . . WESTERN CAPE i
without in any way changing the South African law. Despite
objection to the possible recognition of Muslim Personal
Law in South Africa the reality exists that Muslims are
constantly faced with practical situations where recourse
to South African law, albeit in an indirect way, is
inevitable and unavoidable. The following are a few
examples illustrating this point. The first two examples
have actually been utilised by Muslims in Cape Town, while

the last one 1is merely reflective of a hypothetical

situation.

Example One

As expounded above an Islamic marriage is not regarded
as a valid marriage in terms of South African law for
the reasons already stated. As also indicated an
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Islanic marriage has very different legal
consegquences. No community of property exists in
Islamic law and neither party has any claim on the
other’s property by virtue of their marriage.
However, this can cause problems for example: where
such a couple have worked together in the same
business as if they were partners. This brings us to
the concept of a universal partnership as a measure
resorted to by Muslims in South Africa. A universal
partnership or societas universorum bonorum, has been
defined as one "by which the contracting parties agree
to put in common all their property, both present and
future. It covers all their acquisitions whether from
commercial undertakings or otherwise." (Bamford:
1982: 18 - 19). The _effect of a universal

partnership is very

pf a marriage in

. n-u-n-u-u-u
community of propert__ _;any of the same

benefits and disadva la“ﬁlllhaia

out that "[i]t has b:

case of a lawful or f”??%%ﬁig?Tqu;raqe' a universal
partnership ... can B?Egﬁﬁgﬁfg_%Pixyﬁxpressly sim LE

has been left open whether this ... extends to a
marriage where the parties knew at the time of its
conclusion that it did not accord with the laws of the
land." (Bamford: 1982: 19).

further points

!at, save in the

In practice most such cases are resolved when parties
agree to a settlement among themselves. However, on
the basis of the precedent set in court decisions in
this regard it can be said that "it would be contrary
to well settled principles if it were to be said that
a particular contract including a universal
partnership cannot be created tacitly, the principle
is firmly established that any contract can be brought
about by conduct." (Ally v Dinath 1984 (2) SA 439 (T)
at 452). This was also decided in previous cases for
example: Isaacs v Isaacs 1949 (1) SA 952 (C); V v De
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Wet NO 1953 (1) SA 612 (O0); Muhlmann v Muhlmann 1981
(4) SA 632 (W) which decision was confirmed on appeal:
1984 (3) SA 102 (A). In this case the parties were
married out of community of property but the court
still found a universal partnership had existed
tacitly, hence we do not have to rely on the marriage
in order for this to be established.

Briefly the facts in the Isaacs case (supra) were as
follows: The plaintiff and defendant had been
"married" and "divorced" according to Islamic law.
They started off with no assets. Both had engaged in
commercial activities. The husband devoted all his
time thereto, while the wife combined these activities
with running a home and looking after children. On
dissolution of the ...m;azf-_fe'fi'?;;; was successful in

ovable property

g o TS O R
claiming a half sharg Of _Certain_1in
re

ia ifink !I I
|1l
UNIVERSITY of the

. WESTERN CAPE .
In Ally v Dinath (supra), the facts were briefly as

follows: The plaintiff alleged that she and the
defendant had lived together as man and wife for
fifteen years in an Islamic relationship. They had
shared a joint household and had pooled their assets,
income and labour for their joint benefit. In so
doing they had entered into a universal partnership.
The relationship had broken down irretrievably and
plaintiff sought a declaration that a universal
partnership existed. She was successful in that the
court held that community of property could take place
tacitly and such community could be created by
conduct. Thus we see the prejudiced Muslim wife can
use South African law to protect herself by recourse
to the concept of universal partnership. This would
place her in a much better financial position than

sumed profits of
s that they had

representing the sole

their undertakings
lived together.
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what Islamic divorce laws would have allowed for her.

Example Two

Another practical example which is relevant is that
Muslims can resort to the concept of a re-distribution
agreement which is concluded by Muslim heirs to give
effect to the Islamic law of succession instead of the
South African law of succession. This alternative not
only has its practical problems but the Muslinm
community is generally ignorant of this tool. A re-
distribution agreement can only take place when all
the heirs consent thereto. Often when wealth is at
stake people let their greed override their sense of
justice and religious conscience and it may just so
happen that one or more-pa -efuse to agree to

this. If for exampllgggazz;z;ggggag stake and one of

the deceased’s helrs iE! l'lii onsent, it coulad
well happen (as in onﬁ !- My knowledge it in
fact did) that while“parties are struggling to resolve
this, bond repaymenIrJ:E I%E&%lTﬂ;H-ijﬁehind and thus
possibly resulting "“in® 'th& Nvidtims, often minor
children and widows, losing their homes completely.
This also results in family relationships being
destroyed in the process creating additional social
problems. (Haron: 1986: 117 - 119).

Example Three

Schutte (1986: 171 - 3) discusses the possibility of
legitimation as a way in which the status of
legitimacy may be acquired. The two forms of
legitimation which could be of possible interest to
South African Muslims as an alternative solution to
the problem of illegitimacy are the legitimation per
rescriptum principis (by an order of the authorities)
and legitimation by Parliament (legislation).
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Although the first form was applied in our Roman-Dutch
law it seems to have fallen in disuse in modern South
African law where its validity and application is
subject to dispute. Pont (ibid., 172) supports the
view that this form of legitimation would allow
parents who are not married to each other (compare
Muslims married only in terms of Islamic law) to
legitimate their children under certain circumstances.
He feels that, although the judiciary rejects this
method of legitimation, the Executive is still vested
with the authority to legitimate a child even though
it has received no such applications in the past. He
implores the Executive to create the necessary
facilities for it because of the societal need for
such an institution. (He suggests that the

' for example, be
deal with such
d Olivier: 1990:

is however of the

Directorate of Home _Affai

u-n-n-unu-u
applications - cf Bar]

81.) Boberg (Schutte E !Ii E ll

opinion that Pont’s suggestlon does not accord with
modern administration ogﬁjus fE%?Efﬁﬁé second form of
legitimation by Parli %;hL¥(Eeg1§£%Pion) is supported
by modern writers such as Spiro (ibid., 173) who is of
the opinion that the legislature has the capacity to
change a child’s status via legislation. Parliament
"has however to date not exercised this prerogative
and it is submitted it is unlikely ever to do so".

(Lupton: 1982: 222).

considered a competent-“authorits

It is clear from the above that it would be futile for
Muslims to go to the extreme of resorting to this
unclear and unsettled alternative of legitimation and
the need to do so would in any event fall away if
Muslim Personal Law is implemented in the South

African legal system.
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Conclusion

In conclusion, we see that resorting to these via media
options do not always resolve problems and it would be more
beneficial to all concerned if Muslim Personal Law was
given due recognition instead of resisting such a step
although one must not lose sight of the fact that there are
inherent practical dangers implicit in taking such a step.
As a foreign comparative example of such an internal
conflict affecting both the laws of marriage and succession
one can look at Malaysia especially in so far as it can
guide wus in South Africa as far as the future
implementation of Muslim Personal Law is concerned by
making one aware of the distinction between secular and
religious law. Malaysia, a federation of 13 states, is a

secular society. Its Constituts ‘es-these states power

allows the courts, Known
this law (p 195). Provis]
division of property éésentialiy codi?y Islamic law.
However, one can see the R RAEL Y 8616 on-Mus1in 1laws.
Thus, for eg, the Islamil IFngllil}B Tal "&'(I%‘E:deral Territory)
Act 1984 provides for division of property jointly acquired
by husband and wife during the subsistence of the marriage,
on terms that are identical to the Law Reform (Marriage and
Divorce) Act 1976. (Connors: 1988/9: 195; 206). We must
be wary of this happening in South Africa because it will
indirectly affect the Islamic laws of succession. The
growing awareness in the Muslim community in drawing up
wills to regulate an Islamic distribution of their estates,
is in an indirect way due to South African law itself.

Hence trying to maintain the status quo, although
politically justifiable, is not practically feasible.

https://etd.uwc.ac.za



CHAPTER FIVE

A_comparative examination of reforms to the law of one-third
bequest (will) and its effects on the share of the woman.

5.

Introduction:

In this Chapter I will look at measures implemented by
several countries in this regard focussing more pertinently
on a few Middle Eastern and North African countries.
Although the term Middle East is used to refer to the area
now occupied by Egypt, the Arabian Peninsula, Iraq, Syria,
Lebanon, Israel, and Jordan (Jaffer: 1989:84), there is
however no general agreement about the definition of the
Middle East. Today, the term_ Middle East is used in

conjunction with North —'---‘{ﬁﬁmr--- that the area of

n-n-n-n-u-u
» 7o th-African countries

Middle East does not exte ;-
”E lllli :l lgeria. (Amin:
I l: tation, I will

such as Egypt, Libya,
restrict the scope of my Wﬁﬁ%)(?&sur ey to only a few

1985:1). Due to the nat
..f:j

countries which have playﬁ 15% .].%aﬂ;gg( ol],? in this regard.
By way of interest Mohamed (1984: 160) points out that
Muslim Personal Law in some form or the other is applied in
several other countries 1like Bangladesh, Cyprus, the
Gambia, Ghana, Guyana, Xenya, Malawi, Nigeria, Sierra
Leone, Singapore, Sri Lanka, Tanzania and Uganda. Nadvi
(1989: 350) mentions that four non-Muslim Asian countries
that recognize Muslim Personal Law are the Philippines,
Singapore, Sri Lanka and Thailand. (See Nadvi (ibid., 426)
for an outline of the world’s legal systems.) Bearing in
mind Chapters One and Three concerning the historical
background and rules of succession, I will focus on three
main issues, namely: abrogation, reforms to the law of
one-third bequest in favour of heirs and non heirs alike by
negating the consent required from the other heirs which as
indicated in Chapter Three supra has its origin in the
Sunna. of the Prophet (P.B.U.H) which is a source of Islamic
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law and lastly reforms to the law of one-third bequest in

favour of grandchildren.

In conclusion I will evaluate these reforms to determine
whether they are really necessary and whether it can be of
any benefit to the Muslims of South Africa. I submit, in
anticipation that it is not necessary for Islamic law per
se to change but since societies have changed provision can
be made for these changes by implementing tools provided by
Islam on its inception which can be used to achieve the
same results as the effects of any changes in its law.
This will be dealt with in Chapter Six.

In Chapter One we have seen how Islam (considering its era

of implementation) has revolutionized the pre-Islamic laws

;_—;;ﬁ-_,* as an amending

~as |is reiterated by

gl: 221y . Today
!

b H

rom the extended

of succession. Thus Fyz
act rather than an exhau

Ajijola (Fyzee: 1984: 38 3

LLL
another shift is observed| in 5--1_ ;

(traditional) to the nuclear (modern} family. In pre-
Islamic Arabia there wasUPéoIQ;e Séle‘%_;:gLng of testation.
With the inception of Isfggiéggéggqi%hngﬁ on the will of
God as opposed to the human will hence the theme of
abrogation up until today is still a very controversial
issue where traditionalists and modernists react as two
opposing poles. The same goes for the one-third bequest in
favour of grandchildren where the reforms of two leading
countries in this regard, assuming different names and
methods, that is Egypt (principle of obligatory bequest -
indirect) and Pakistan (doctrine of representation -
direct) have been met with <criticism by both
traditionalists and orientalists. The former’s reason for
reform was based on increasing the rights of the nuclear
family while the latter’s was based on social need. Egypt
went one step further by introducing legislation which had
the effect of augmenting a wife’s or daughter’s low and
paltry share. Needless to say, the reaction of the Muslim
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world was by no means ecstatic. Anderson writes of the
Islamic law of inheritance as a whole: "And in this law
too we find a sharp conflict today between the
traditionalists and the reformers, although this conflict
is rather more technical and legal, and of somewhat less
interest to the sociologist, than that concerning questions
of marriage and divorce." (Anderson: 1959: 60).

Abrogation:

As noted in my introduction the theme of abrogation is
fraught with controversies where views vary from extreme
conservatism to ultra modernism hence it is important to
start with a sound historical background giving a more
detailed account of certain aspects dealt with in Chapter
by Powers (1986:
g the detailed
tance reflecting

Three of my dissertation
10 - 14) as follows:

,-'!'_.-"
Il-?lﬂil-ll.u-ﬂl
I

classical Islamic represe llg !I Ili E

the (approximately) t:wenty-two—year perlod between the
beginning of Muhammad’s m:!‘sTNI\'\F&N‘EI& gﬁgi’his death in 632
in their reputed chronoloc}lcgl %{'{d}ér(wgpéén discern three
distinct stages in the development of the 1law of
inheritance. During the Meccan period (610-22), at least
six verses regulating various aspects of testamentary

pronouncements on the sub

regular ly during

succession (wills) were revealed to Muhammad (P.B.U.H).
Then, shortly after the emigration to Medina in 622,
Muhammad (P.B.U.H) received a second series of revelations
establishing compulsory rules for the division of property
(intestate succession). Finally, after the conquest of
Mecca in 630, Muhammad (P.B.U.H) clarified the relationship
between the first and second series of revelations by
issuing two statements limiting the score of testamentary

dispositions (wills).

Stage One (610-622): The Begquest Verses (Six verses
revealed during the Meccan period). The Quran commentators
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indicate that prior to the rise of Islam and at least until
the beginning of the Medinan period, it was customary for
the Arabs of the Hijaz to transmit property from one
generation to the next by means of a last will and

testament ... Indeed, it 1is against a background of
testamentary succession that the first series of Quranic
inheritance verses 1is best understood. Six verses (Q.2:

180-182 [=3]), 2:240 (=4] and 5 : 105-6 [=6]) regulating
various aspects of testamentary succession were revealed to
Muhammad (P.B.U.H) "at the beginning of Islam" (refers to
the beginning of Muhammad’s (P.B.U.H) mission, in Mecca, ca
A.D. 610). 0Q.2: 180 enjoins a person contemplating death
to leave a bequest for parents and relatives: Q.2: 181
holds accountable to God anyone who alters a last will and
testament; Q.2: 182 encourages the reconciliation of
; of a will; Q.2:
Eiptlate™haet his widow is

parties who disagree about th
240 permits a testator tdils
entitled to a maximum of one '_I- W 1 1 £

that she remains in her !!!LELE”ELE! d’s house; and
finally, Q.5: 105-6 estdbliishes that a 'last will and
testament, to be valid, mué%hﬁgvéggéﬁ]agHggwaictated in the
presence of two trustwortﬁyﬁﬁﬁEﬁgégéégﬁFwﬁese six verses
reflect a system of inheritance that leaves the individual

relatively free to determine whom his heirs will be and how

nance, provided

much they will inherit.

Stage Two (622 - 630): The Inheritance Verses (Compulsory
rules after emigration to Medina). The permissive and
discretionary system characteristic of the Meccan period
came to an abrupt end in A.D. 625 as a result of an
incident involving a widowed lady who allegedly complained
to the Prophet (P.B.U.H) that she and her two daughters had
been unjustly deprived of their inheritance from her
husband (who was Kkilled and martyred in battle) by the
deceased’s paternal cousins (their agnate uncle). The
Prophet (P.B.U.H) answered that God would decide. (For
details see Nasir (1986: 196). The Divinity delivered His
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response to Muhammad (P.B.U.H) in two stages, beginning
with Q.4: 7, which affirms the right to women to inherit,
and followed by Q.4: 11-12, which specify the exact
fractional shares which women are entitled. The latter two
verses, together with Q.4: 176, which awards fractional
shares of the estate to consanguine and/or germane siblings
(hereafter these three verses will be referred to
collectively as "the inheritance verses"), from the core of
what would become the '"science of the shares" (ﬁlm al-
fara’id). Q.4: 11-12 and 4: 176 reflect a conception of
the nature of inheritance very different from that embodied
in Q.2: 180 and 2: 240 (hereafter, "the beguest verses").
In the bequest verses, the testator himself determines the
type and quantity of the provisions to be made for parents,
kindred and wives, making the entitlement of the legatees
Amb the inheritance

verses, on the other EE*_'E&_‘:E:E—':-'_L%@_’
whom the rightful heirs ar i i'lE"E !:
God has enjoined in the Qura l’. |'»3
fair division of inheriﬁangevthap "you know not whether
UNIVERSITY of the . .
your parents or your chilq¥?n%%%e qsafgig‘;o you in benefit
(@.4: 11). This contrasts”the}%hfailib&e wisdom of the

Divinity with the fallible knowledge of man.

dependent on the will of

hey will receive.
tructing for the

Stage Three (630-632): The Sunna (tradition) of the
Prophet (P.B.U.H) (After conquest of Mecca).

Islamic tradition presents the formation of the science of
the shares in terms of a progression from the voluntary
system reflected in the bequest verses to the compulsory
rules found in the inheritance verses. This conception,
however, calls for further explanation because Q.4: 11-12
themselves award shares of the estate to the heirs "after
any begquest he bequeaths", thereby indicating that the
power of testation had not been eliminated entirely. The
question of the extent to which testamentary dispositions
remained operative is answered by the Sunna of the Prophet
(P.B.U.H), which imposes two major restrictions on the
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power of testation (see Chapter Three page 40 of
dissertation supra) namely: "a bequest may not exceed one-
third of the estate." This restriction is generally
understood as an attempt to strike a balance between the
compulsory (minimum 2/3 to heirs) and voluntary (maximum
1/3 via will) aspects of inheritance. The second
restriction: "no bequest to an heir" had as its object the
elimination of an apparent overlap between the voluntary
and compulsory aspects of the law of inheritance. Q.2: 180
and 2: 240 (bequest verses) indicate that a person
anticipating death should leave a bequest for parents and
wives, while Q.4: 11-12 (inheritance verses) award these
same persons - a fractional share of the estate. It is
apparently then not possible for a parent or wife to
receive a bequest of up to one-third of the estate in

addition to the fractiona]?m in Q.4: 11-12.

This is the view most [favouredlIBy IHuslim scholars.

Furthermore, they maintaifi Bl “$ffractional shares
awarded to parents in Q.4 11 ='=i 0 wives in Q.4: 12
superseded or abrogated tTre—ob'rIgatIUn—toJ leave begquests
for those same persons, aé—ig&%}égﬁmg.@ﬂ”iso and 2: 240.
Together, then, these two tﬁi‘b“bﬂéﬂfé‘- diétha f "a bequest may
not exceed one~third" and "no bequest to an heir", define
the relationship between the voluntary and compulsory
aspects of the law of inheritance. Thus, Islamic tradition
teaches that at the time of his death Muhammad (P.B.U.H)
had laid the foundation for the Yscience of the shares"
(the Islamic law of inheritance) which foundation was

completed over the course of the next thirty years by his

Companions."

Powers in his discussion on what he calls the proto-Islamic
law of inheritance (that is the original system of
inheritance received by Muhammad (P.B.U.H) as opposed to
the Islamic law of inheritance as is understood today which
he postulates is not the same) writes that the Islamic
scholars who regarded these fractional shares as compulsory
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rules, saw an overlap or contradiction between the two sets
of verses and in order to avoid this jurists started to
teach, (ca A.D. 650), that the inheritance verses had
superseded or abrogated the bequest verses. This is the
position assumed ‘by the majority of Islamic scholars
throughout the centuries. He goes on to say that the
apparent contradiction between the two sets of verses
disappears once a distinction is made between testate
succession and intestacy (as he postulates in his study
existed in proto-Islamic law of testate succession that
there was complete freedom of testation) and that only if
no will had been made did the fractional shares mentioned
in the inheritance verses, that is, the rules of intestacy,
take effect. He says that although the doctrine of
abrogation raises a difficult_theological problem, because

will", it was rather the ‘l I |
the meaning of God’s wor; lm

testate succession and 1ntestacy alsappeared during the
years immediately follow1ﬂgﬁtE£EH£aEﬂ“BfIﬂﬁhammad (P.B.U.H)
when in connection w1th}i£611é1§;1 (saglal and economic
factors the ©proto-Islamic law of inheritance was
transformed into the science of the shares (’ilm al-
fara’id). (Powers: 1986: 51 - 2; 143). Powers also points
out that the Quran does not contain any definite reference
to the abrogation of the bequest verses. Of the ten verses
(Q.2: 180-82, 2: 240, 4: 8, 4: 11-12, 4: 176 and 5: 105-06)
that deal directly with inheritance, all but two (Q.4: 8
and 4: 176) refer to testamentary disposition. In
addition, the so-called abrogating verses Q.4: 11-12,
mention bequest four times without saying anything about
abrogation. ("The distribution (of inheritance) in all
cases is after the payment of legacies and debts") (Powers:
1986: 147). Zaid (1986: 12) says that the reason for this
is because the bequest is still valid for the rest of the
people who were not mentioned or given any share.

.tlnction between

https://etd.uwc.ac.za



28

Furthermore many Hadiths confirm the lawfulness of the
principle of bequest either by advising people to apply it
or by quoting cases that concerned it. The hadith
literature does not show Muhammad (P.B.U.H) as having ever
referred to the abrogation of the bequest verses. The
prophetic dictum itself "no bequest to an heir", which is
traditionally regarded as indicative of abrogation, does
not explicitly mention abrogation. (Powers: 1986: 147).

Zaid (1986: 10 - 12) presents the traditional view in
favour of abrogation and stresses the importance of the
passage of time in this connection. The Quran states that
it is necessary for the deceased to bequest his estate to
be distributed amongst his parents and his near relatives

(Quran II: 180). This legal position prevailed at the
rd""'" .
ag—esgential— as the Muslims

ENEIEENEAT.. olatives were
still pagans and general

LED T
prepared for any drastic !hJ ge J !h:

inherited from their ancéstor$%1which was based mainly on

inception of Islam and w

were very few in number a

were not as yet
system they had

e
*

. - INIVERSITY of the |,

the pre-Islamic Jahiliyya Tb}[nere women? gér instance, had
X ; WE%TERN Cﬁgﬁ

no maintenance rights under that system to demand any part

of their father’s, son’s, or husband’s estate. This system
did not require the law to change suddenly but rather to
make people accept change slowly. A person could use his
own discretion as to how he wanted his estate to be
distributed after his death. Thus he could make bequests
to whomsoever he wished regardless of sex or belief. A
second revelation was then revealed to Muhammad (P.B.U.H)
to inform Muslims of another change in the system of
inheritance (Quran 4: 7). This verse revealed that a woman
and a man has equal inheritance capacities, but, in order
not to upset their inherited system completely at this
stage in time it did not explain clearly the women’s
position in comparison with men’s, nor did it state their
portions. God allowed them time to absorb his instructions
till later when the need arose and cases came to the fore
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where it was unclear whether women and children should be
entitled to part of the deceased’s estate, and if so, how
much. This in turn led to the revelation of the
inheritance verses. (Quran IV: 11). He says, that the
revelation of this last verse was meant to complete the
intended change as it completely abolished the Jahiliyyah

system of inheritance.

As already mentioned, Zaid (1986: 10-12) presents the
traditionalist argument in favour of abrogation but adds
that it did not however abrogate the complete legal concept
of Wasiya (will) in connection either with other distant
relatives, not regarded as heirs or with non-relatives.
The testator could make a bequest in their favour (of
course only up to 1/3 of his estate and remembering that he
may will up to 1/3 of hl,n"ZEE;;:;;EJ:yL‘lr if the other

uunln-u!-uyJ;_‘l_l, if he wanted to

T

Interestingly enough, a 01nt which is agaln referred to

later when discussing 1/ :%gédésfgjl%p%%vour of orphaned

grandchildren, a mlnorlty 6Ea%§£}s J;%éég of the opinion
that the "Verse of Begquest" was in force. This formed the
basis of modern Egyptian reforms in this regard. These
jurists are of the view that this argument (that the later
compulsory "Verses of Inheritance" completely abrogated the
"Verse of Bequest") was only applicable to legal heirs who,
under the "Verses of Inheritance", were entitled to a fixed
share of inheritance. Imam Shafi’i (being one of the
minority) maintained that it was commendable to make
bequests to close relations who were not heirs. (Esposito:
1982: 45; 65-66; Coulson: 1971: 215). Zaid (1986: 13)
writes that this minority view is regarded as "unpopular"
but the modern Egyptian law favours this interpretation.

heirs consent thereto).

make a charitable bequest.

It is now apt to outline the views of the main schools of
law on abrogation. Doi (1984: 463 - 4) writes that since
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the inception of the obligatory bequest in favour of an
heir, controversy has reigned. The Hanbali and Hanafi
Schools of Islamic Jurisprudence, regard a bequest in
favour of an heir as valid if other heirs consent to it.
The Maliki School regards such a bequest as invalid while
the two shades of opinion of the Shafi’i jurists backs both
Maliki and Hanafi views. As will become apparent later it
is not an "obligatory" bequest in favour of an heir but a
voluntary bequest. Doi seems to confuse this with Egypt’s
obligatory bequest which is in favour of orphaned
grandchildren. Obviously these views stem from their
opinions concerning abrogation. T. Rahman (1980: 2: 463 -
466) outlines the view of the four schools on abrogation as
‘follows. The Hanafi’s support abrogation. Imam Shafi‘i
despite his disbelief in the abrogation of the mandate of
the Quran by tradition J-gjﬂw, the probability
exists. The Malikis also ;E-n!_f-i-:-‘-sﬂﬂo'f-ﬂﬂl on. The view of
the Hanbalis agrees with t

iiii t!!! uct of the three
Imams, therefore a will n I

of an heir is

invalid. The Shiahs contrar:.w:.se re ards a will made in
UNIVERSITY of the ,

favour of an heir up to one-}:liué'd as valid thereby not

favouring abrogation. Doi (1984: 464) wrlj.t[:es of the modern
legislative reforms in Egypt in this regard (although Egypt
as I will later point out has a juristic basis for this
legislation of the reform) that it is not in conformity
with the above-mentioned four schools of law and departs
from the traditional Shari’ah Law.

The position is summarized as follows: "the fundamental
problem, that of the relationship between the two systems
of voluntary and compulsory devolution of property, was
unanswered by the Quran itself which led Muslim
jurisprudence to find the solution in the precedents or
sunna of the Prophet Muhammad which impose two principal
restrictions upon testamentary power". (Coulson: 1971:

213).
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In an article comparing the law of succession in the
Islamic and British legal systems he states that "[p]erhaps
the most salient feature of Islamic succession law is the
balance it strikes between testamentary succession and
inheritance. By way, essentially, of concession, the
individual is given discretion to will away 1/3 of his
property ... [bJut a minimum of 2/3 of his net estate ...
is subject to compulsory succession (compare Powers p 96
supra) . In traditional Islamic Jjurisprudence, proper
provision for surviving relatives and dependents is twice

as important (my emphasis) as the wishes of the individual
regarding the devolution of his property upon his death.
This is almost the antithesis of the current situation in
English law, under which the will of the deceased is
paramount and only limited provision may be made, on
petition to the court, £ sSady SULY ying dependants."
(Coulson: 1978: 229).

The position in South Afri

of the English law. As will become QPJareﬂf later in this

INIVERS F 4T o
Qhr‘ g%g om wg%a testation is

L]

d

ompared to that

chapter, even this 1limi
encroached upon in countriEgEI{£§”§$§ﬁ%ﬁg;gre the minority
view against abrogation prevails where the so-called 1/3
mandatory bequest to orphaned grandchildren overrides a
voluntary or other bequest made by the testator.

Ajijola, a Nigerian barrister, is of the opinion that
Quranic verses do not abrogate each other, but only limits
its scope. He confesses however that the limitations on
wills is as a result of Prophetic traditions and not the

Quran. (Ajijola: 1983: 229).

Mundy examines the two broad lines of interpretation of the
Quranic provisions in this regard. "The first reading
(unorthodox) requires that the Quranic text be considered
as a unit and without reference to the large body of later
Quranic commentary, legal tradition and hadith. An early
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attempt at such an interpretation was that of M.F. Boulos
whe ... argued that the Quranic provisions should be
compared to the collections of laws found in the recensions
of the Syro-Roman lawbook of the fifth century CE (whose)
provisions contained a basically testamentary system with
forms of intestate succession privileging agnatic kindred
over cognatic and male children over female, but
nevertheless providing shares in inheritance for close
female relatives. Thus, in his analysis Boulos sought to
reinstate the Quranic texts in a secular tradition of law
and to emphasise the man-made, historical nature of later
religious legal tradition ... The argument that the
Quranic provisions closely resemble traditions of Roman-
Byzantine law has recently been advanced in a far more

careful textual analysis by D.S. Powers. - Powers
demonstrates close arallel Cwe the law of the
3 ..--""'—- *"hﬁ,

Quran ... For

-s) as for Boulos
tamentary system

Powers (who does not cite t
the Quranic text reveal an El! I!"E
combined with rules for <dntestate—succession of a kind
similar to imperial law of]kHé [EAstierh oprovinces. Powers
compares the Quranic versagd Stolthe daw’ lof Justinian (a
noted Roman emperor); Boulos compared them to the more
problematic texts known as the Syro-Roman lawbook". She
goes on to discuss the significance of this 1line of
interpretation, concerning the Quranic text which I will
not pursue since it does not fall within the ambit of my
dissertation. The second and more orthodox interpretation
favours abrogation. A reading of this type is enshrined in
Sunni figh. (Mundy: 1988: 24-26).

Badr (1978:190-191) states, as I have already mentioned in
Chapter One page 12 of dissertation supra, that
chronologically Islamic law unfolded when Roman law had
already reached its highest development and that this
probably accounts for why some Western scholars studying
Islamic law (compare Powers supra), diffusionists in

https://etd.uwc.ac.za



03

approach, have considered the idea of Roman law influencing
the development of Islamic law and have even tried to find
areas of direct borrowings or of indirect influence. He
feels that there has as yet been no strong evidence in
support of this. The basic approach of the Islamic law of
inheritance contradicts that of Roman law. He goes on to
mention several differences between the two systems in
support of this view. One wonders, if having read Powers,
he would change his mind? (For a few of Power’s arguments
in this regard see Powers 1986: 56, 78 n 80, 86).

In conclusion of this section it remains to discuss a very
interesting verse concerning women namely: Q.2: 240 part of
which reads as follows: "Those of you who die and leave
widows should bequeath for their widows a years maintenance
biterally it is a

and residence ..." (Ali:
bequest to their wives 2"""'“'"'“ tenance without

being dislodged. (Asad: Eil!ilg Il noted above the
bequest verse in Q.2: 180 i'\n- l

death to leave a bequest for parents ‘and relatives.
Jurists are of the OplnlonTEL é‘%leﬁﬁgégiverses dealing
with the bequests made 1ni%avgéiR3T(p§£;nts and widows,
were abrogated, because these people were made inheritors
and are Quranic heirs. The bequest is therefore only
applicable to those who do not inherit. (Nadvi: 1989: 77).
Asad seems to favour this view because he says in a
commentary on this: "The question of a widow’s residence
in her dead husband’s house arises, of course, only in the
event that it has not been bequeathed to her outright under
the provisions stipulated in 4: 12" (which specified her
fixed Quranic portion 1/8 or 1/4 as the case may be as heir
- my emphasis) (Asad: 1980: 53). Ali does not think it is
abrogated. He comments as follows: "I do not think it is
(abrogated). The bequest (where made) takes effect as a
charge on the property, but the widow can leave the house
before the year is out and presumably the maintenance then

ceases"., (Ali: 1946: 96).

son contemplating
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Powers represents an illuminating perspective on the early
doctrine concerning Q.2: 240. "The authorities who hold
for abrogation of Q.2: 240 make a distinction between two
different aspects of the verse, each of which is held to
have been abrogated by a different Quranic verse. Besides
referring to the testator’s obligation to leave a bequest
for his wife, Q.2: 240 also mentions a one-year time
period. The former aspect of the verse is held to have
been abrogated by the fractional share of the estate
awarded to the widow in Q.4: 12, and the latter aspect is
held to have been abrogated by the reference to "“four
months and ten (nights)" in Q.2: 234; this verse opens with
the same words as Q.2: 240 ("And those of you who die
leaving wives"), but then fixes the waiting period (iddat)
of the widow at four months and ten nights. (See Chapter

Two, p. 31 The verbal

it possible for the commen at
with the same subject,

Q.2: 234 abrogated 2: 240 by reducing the waiting period of
the widow from one year b FSNH orths "Afid ten nights ...

(In the argument) againgt® ldbFogatibh® ... [e]ven a
superficial reading of the two verses, however, reveals
that they treat two separate legal phenomena: the former
(Q.2: 234) fixes the waiting period of widow at four months
and ten nights, whereas the latter encourages testators to
provide maintenance for their wives for at least one year.
It is only the confusion of these two issues in such a
manner that the one year period mentioned in Q.2: 240 is
erroneously equated with the waiting period of the widow
that makes it possible to argue that Q.2: 234 abrogated
part of Q.2: 240 ... one might have expected (the abrogated
verses) to have (been) omitted from the authorized version
(of the Quran) yet numerous abrogated verses are found in
the text of the Quran and continue to be recited although
they have no legal value whatsoever and ... [n]Jone of these
authorities (already dealt with) considers the possibility
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that the two sets of verses might complement one another,
the former regulating testate succession and the latter
cases of intestacy." (Powers: 1986: 155-157). In Power’s
discussion of the classical doctrine concerning the
position against the abrogation of Q.2: 240, he mentions
that "Razi gives reasons why he himself prefers this
unsuccessful minority position, one of which is that the
abrogating verse should be revealed after the abrogated
one. As for the abrogating verse being read before the
abrogated one, even if this were permissible in general,
still, it is considered to be a poor arrangement, and the
Word of God must be free from such defects to the extent
possible (my emphasis). Since this verse (Q.2: 240) is
recited after that one (Q.2: 234) it is preferable that it
not be considered to have been abrogated by it". (Powers:

1986: 183). This is indee ive argument. In

conclusion however the theme—of-‘abroo

M
ll.u!ll-n-unu

|

Reforms to the law of one tg;rd bequest:
UNIVERSITY of the

remains fraught

with problems.

—

A} Bequests in favour og’ﬁgf%gxandiggn-helrs alike by

the negation of the consent requirement and its effect

on the succession rights of women.

By way of introduction, the summary of Anderson is the
following. Certain aspects of the Islamic law of
inheritance have lately begun to evoke growing
discontent. Firstly, the general rigidity of this
system in its Sunni form, prohibits any
supplementation to the prescribed Quranic shares. It
may not even be increased by will, irrespective of the
needs of the family concerned - with this is the
obvious inadequacy of the share given to the wife, who
only receives one-eighth of her husband’s estate if he
is survived by any child, while the wives of a
polygynist have to share this meagre portion between
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them. Next, there is the unsatisfactory phenomenon
that the children of a child who predeceases his or
her parent(s) are totally excluded from any share in
their grandparent’s(s’) intestate estate by any
surviving uncle (i.e., one of that grandparent’s own
sons - Sunni law) (or even aunt in Shi’i law), because
of the strict rule that the nearer in degree must
exclude the more remote in degree (the latter will be
dealt with under 5.3.2 infra). (Anderson: 1965: 349 -
350) .

A sect of the Shia’s called the Ithna ’Asharis relaxed
this rigidity of the Sunni system by allowing a
testator to make bequest to heirs, as well as non-
heirs, within the one-third 1limit irrespective of

special provision for||s
example. He could theg
most in need thereof as opposed to other well-off
children or could auJﬁEh@VEHQSBEEEQB¥é share to which
his widow would norm&ff&ﬁﬂéﬁfﬁﬁiééﬁpug. (1/8 / 1/4 +
1/3). The law of this Shia sect can thus be regarded
as the forerunner in this reform. (Anderson: 1965:
350 - 351). A few other countries then followed suit.
In passing, it must be borne in mind that a will
exceeding the one-third limitation is also valid but
can only become effective once the consent of the
heirs have been obtained after the death of the
testator. (T. Rahman: 1980: 2: 282).

This reform, for which a precedent was set by the
Shiahs sect, was first adopted in Sudan in 1945. A
year later (1946) the same reform was given effect to
in Egypt in Article 37 of the Law of Testamentary
Dispositions and included in the Iragi Law of Personal
Status in 1959. These three countries have therefore
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decreed that a testator has complete freedom of
testation in respect of one third of his property and
that any such bequests which he may make to a heir are
no longer subject to the other heirs’ consent. As far
as Egypt is concerned it is maintained that this view
is supported by the majority of jurists, while its
implementation is based on the "Verse of Bequests" in
the Quran because there is no proof that it was
abrogated by the ensuing rules of inheritance and was
adopted "because people stood in need of it",
Anderson (op. cit., 354 - 355). In his book comprised
of a series of lectures Anderson (1959: 77) sets this
out as follows: "[T]he reformers urge in its support
that the tradition ’No bequest to an heir’ is poorly
attested, 1is sometimes followed by the words ’‘except
within the bequeathable --uu_;;ﬁfight in any case
be construed as abrogatingytheyceommand - rather than
the right - to make sugh ]n addition, they
point to the circumstances rements of modern
life." This is re1td§§f§355¥EE§ﬁi§6ﬁh(1971 256) who
also makes the point/Mhatl$t1 is/@rqued "that the
Prophet’s dictum might Ibe Icohstraedl’ds abolishing the
duty, but not the right, to make bequests in favour of
heirs". This is quite a major reform in Sudan and
Egypt considering that they are essentially Sunni
countries while in Irag it was less remarkable because
it inhabitants are almost evenly divided between
Sunnis and Shi’is. It is to be noted that this reform
in addition also expressly allows a testator to
distribute his whole estate (2/3 + 1/3), item by item,
between his heirs, subject to the proviso that this
distribution does not favour some heirs at the expense
of others to more than the one-third 1limit. In
addition this reform clearly helps to alleviate the
unenviable position of the widow, because it permits
her husband to increase her meagre share on intestacy

via a bequest not exceeding one-third of his net
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estate. (Anderson: 1965: 355).

Anderson is of the opinion that "the main emphasis of
these reforms has been the promotion of the interests
of the ’'nuclear’ or basic family at the expense of the
‘tribal’ or agnatic heirs (extended family) (to suit
popular, urban 1life today) ... This reform in
particular makes it possible for the interests of a
daughter or a wife to be enhanced at the expense of a
collateral." (Anderson: 1971: 25-26}.

In the light of my discussion supra it appears that
these reforms were motivated by:

Firstly, the need to allow the testator more freedom

where the particular ances warranted it
(sickly child or i randchild whose
parents has predeceas : nt) .

Secondly, to augment = - are of wife and

daughter. This is the|thrust]|of amy,dissertation and
the latter half of Anﬂegsonﬁs{gqugﬂign supports this.
However as regards Anderson’s opinion concerning the
"nuclear" family the following can be said. The
extended family concept forms the basis of life in
these and other Middle Eastern and Eastern (Pakistan
for example) countries. There appears to be a strong
resistance to and criticism of the "Western" nuclear
family concept and what it entails. (This is evident
even in South Africa where Muslims are in minority and
more exposed to the Western concept of family and
family life). That the legislatures were motivated by
the desire to promote the rights of the nuclear family
members appears at the least to be debatable. See
reference to F. Rahman on p 112-13 infra which serves
as an answer to the above arguments. Mahmood (1977:
167; 171), in discussing this reform, stresses that it
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is often not easy to acquire the consent of other
heirs as 1is required in Sunni law. He calls the
invalidity of bequest in favour of an heir without the
consent of other heirs an "ailment" and states that
most of the disadvantages in Islamic law are not
created by Islam but result from misuse and
misapplication of the permissible law of Islam. This
reform solves many drawbacks. It allows a husband to
increase the low share of his widow in his property.
A daughter’s share, now one~half of the son’s share,

can also be increased via a will.

of orphaned

the recognition

Esposito (1982: 65-67; 91-2) writes on modern Family
Law reform in Egypt that "[e]ven more significant from
the viewpoint of social and legal change is the Law of
Testamentary Dispos gm\-_ It’s two major
reforms are: the lSﬁd __he principle of
"Obligatory Bequest |g

grandchildren - ArtJ.c !

of a Muslim’s rlght Fﬁ[mﬁfﬁﬁﬁe uesEs to whomever he
wishes - Article 371“ ?here ap eéég to me to be an
apparent contradltic}r% r:l.nI ii‘: e}:e( iirtl:'icles themselves
because Article 78 states that all such obligatory
bequests (which can be executed by the court should
the grandfather fail to make such a legacy - Article
76) are to take precedence over voluntary bequests.
So what in effect is supposed to be a major innovation
is not so innovative after all because of this
anomaly. Thus, Espositoc points out that Pakistan
(which incidentally, also, as I will later indicate,
played a great role in the law of bequests in favour
of orphaned grandchildren) has not kept pace with
Egypt in that such legislation which can benefit
members of the "nuclear" family and especially wives
and daughters, has not been passed in Pakistan.
However, he (Esposito) fails to point out as Coulson,
in my opinion correctly does, that under the Pakistani
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system the deceased’s testamentary freedom in this
regard remains intact. "[I]n the ’Middle East’ the
rule that the obligatory bequest takes complete
precedence over any other (bequest) that has been made
may occasion injustice ... (and) ([jluridically,
therefore, the Pakistani Law is much sounder, in
principle (although as I will later indicate Coulson,
amongst others, has his reservations concerning this
law) because it regulates the position of the
grandchildren in a systematic fashion and at the same
time preserves the balance between the criteria of
right and need by leaving the deceased’s testamentary
freedom in tact." (Coulson: 1971: 156-7).

Be that as it may Esposito goes on to say that "[s]uch

system more
gual cireamstan Previously,
relatives who were wealthy | |10v1ng or hateful
had been treated a !E I i dled the problem
involving the widow ... The motive behind this reform
legislation was the é}gﬁ"gégghj e
nuclear family memb. )'kk,g' I(iﬁlgﬁ émiﬂi}igilm as opposed to
those of agnates in the extended tribal family. This
could also alleviate the unreasonable situation in
which a man with a daughter and a distant agnate
relative (whom he might not know or might actually
dislike) would be forced to award the agnate one-half
of his estate." (therefore one third is subtracted
from this half (1/2 - 1/3). Once again my comments on
the "nuclear" family concept on p 108 supra apply
here. See also reference to F. Rahman on p 112-13
infra which serves as an answer to my arguments supra.

a change makes

Mundy (1988: 20) sums up the position as follows:
"Within the body of Islamic family law which had
survived the colonial period largely intact, there was
a movement towards a liberal reading of those clauses
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of marriage and succession that particularly
restricted individual freedoms. Thus in Egypt and
Sudan freedom of testation was extended while measures
were adopted to protect the position of orphan
grandchildren, one of the anomalies of Sunni fara’id

law.

Coulson (1978: 229 - 230) sums up the position on the
developing Islamic law of succession in much the same
vein as the other writers. "There is some movement
toward greater freedom in the disposition of one’s
estate, as well as growing emphasis upon the
succession rights of a family group which is smaller
(the nuclear family) and more restricted than the
traditional tribal family ... Within this smaller
family group it is natural and inevitable that the
: - should assume

female - as wife, mother—afd-daughte:
greater responsibilityladndilenfoyla il
status than she did H
grouping. The fact |

ditional tribal
rm has not been
effected in any other "MusIim countries within the past
three decades demonstl%@éé’rElg‘;"‘léggﬁiyuiooted the rule
is within Sunni law “AAd’ hbw' arastid its breach is
considered to be ... Now, in the (three countries
that the traditional Sunni rule that any bequest to a
legal heir is ultra vires has been abandoned, namely)
Sudan, Egypt and Iraq, a testator has ‘complete’
freedom to dispose of 1/3 of his estate and may, for
example, almost quadruple his widow’s share in the
estate from 3/24 to 11/24."

more favourable
[Rae e
)l e
H Y (H'S ™Y

In concluding this section, we see that this example
of reform is indicative of the law evolving to suit
and accommodate the changing patterns and needs of
society but that the manner in which it was done and
its effect is not without criticism thus I feel it
remains for society to evolve the divine blue-print of
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the law for more suitable alternatives especially as
far as women are concerned, In any event the same
effect of this Egyptian legislation can be achieved by
Islamic law where a testator may make a bequest in
favour of these particular heirs if the other heirs do
not object. Hence here it is Muslim attitudes that
must change and if a man bequeaths 1/3 of his estate
to his wife or daughter then the other heirs must
respect his wishes. Hence there is no need for
legislation to that effect and in this way Islamic Law
can remain intact without its 1laws having to be
changed. This is a combination of both a moral and
legal issue to give effect to the intention of the
testator and ultimately also giving effect to the

aeSEE§§§EEE§=Su

el Nl S Al Rl NN L

guidelines of God.

andchildren - the
implementation on

the Islamic laws of gessglionk

Much of what has %gé%x;géﬁ%glfgﬁf”%:3.l concerning
- 4 ; bﬁhﬁf%é N CAPE

reasons for 1its 1implementation, among others, the

"extended to the nuclear" family, applies mutatis

mutandis to 5.3.2 since most writers treat these two

aspects as a unit.

Rahman states that the only other major modern reform
besides the one mentioned in 5.3.1 supra was to make
orphaned grandchildren beneficiaries of the legacy of
their grandfather, which right they were denied in
classical Islamic law on the basis of two principles.
Firstly, the principle of debarment, stating that "the
nearer in kinship shall debar the remoter in kinship"
thus, a surviving son or daughter would debar an
orphaned grandchild from inheritance. This led to the
negation of the principle of representation since an
orphaned grandchild could not step into the shoes of
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his or her predeceased father or mother and inherit.
The medieval social structure, characterized by tribal
or joint-family systems, regarded orphaned children
the  responsibility of paternal uncles (a
responsibility also stressed by Islamic law), hence
they did not fare too badly. However, with the
increased breakdown today of the tribal or quasi
tribal social structure, the problem has become
serious and Islamic 1law had to take action via
suitable reform. (F. Rahman: 1980: 463). Mahmood
correctly in my view points out that the duty to look
after such children imposed by the Shari’a on their
uncles and aunts is generally shirked and because of
these orphaned grandchildren’s plight, Islamic
countries have implemented two different solutions -
the "doctrine of represeptatie in Pakistan and
‘*ha
bequests"
isia, Moracco and Kuwait (my
In 1946 the

Bangladesh and the
in Egypt, Syria,
emphasis) (Mahmood:
Egyptian inheritance=—Iaw—made—provi law made provision for these
children via a mandH%fYERﬁHf onftbhe part of the
grandfather. This meaBurelvwas, (affek¥ some revision,
adopted by several other Arab countries. For the
reasons enunciated supra, under abrogation, as to the
juristic basis of modern Egyptian Reform, and in the
light of problems raised by the principle of debarment
in the classical law, and also the fact that certain
shares and been prescribed by the Quran and therefore
could not be tampered with, Egypt could not assign a
share of direct inheritance to the orphaned
grandchildren and took refuge in the principle of
mandatory will. The mandatory will did not find
acceptance in the classical law hence an appeal was

made to the Quranic passage II: 180.

The classical SharT ‘ah law held that since the Quran
subsequently came out with fixed shares ©of
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inheritance, the mandatory nature of the will had been
abrogated (see supra). By making the will mandatory,
the Egyptian law invoked the "principle of necessity"
in terms of which a permitted thing could be banned or
made compulsory in the light of social necessity.
Because a person is in terms of the Islamic law
allowed to will only up to one-third of his property,
the Egyptian law prescribed the share of the orphaned
grandchildren to be equal to one-third of the
grandfather’s inheritable legacy or equal to their
father’s (or mother’s) share if they had been alive,
whichever is less. (F. Rahman: 1980: 463). Egypt
tried to cure this lacuna of the traditional law in
the Law of Testamentary Dispositions of 1946, Articles
76-78, via an "indirect method". Article 76 stated
that if a grandfathe m

—7 fake. a legacy (which

he "MUST") to these chiigfen {whith'included both the

children of his daugh ers| 3
amount to which theirn||predecedased parent would have
been entitled by way of inheritance, the court shall

INIVERS " of the
execute such a bequesIE %!‘ng&';‘erggtﬂE% of the deceased

grandfather provided 1%111};\“?:'111%Rd§eg gigtl exceed the one-
third limitation. Furthermore, all such obligatory
bequests are to take precedence over voluntary
bequests (Article 78) (Esposito: 1982: 66). For
further details on these articles see Nasir (1986:
245) who gives a full outline of Articles 76, 77 and
78 in his textbook. The laws of three Middle Eastern
countries which adopted Egypt’s indirect method of
reform differ from each other. Tunisia (1959) follows
Egypt in making this benefit available to children of
daughters as well as sons of the deceased. 1In Egypt,
but not in Tunisia, the children of an agnatic
grandson or granddaughter, irrespective of degree,
benefit from the same rule. In Syria (1953) and
Morocco (1958) only agnatic descendants, that is the
issue of the predeceased sons of the deceased, benefit
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from the obligatory bequest. No provision is made for
children of the deceased’s predeceased daughter.
(Coulson: 1978: 232). Other countries which followed
suit are Jordan, Iraq and Algeria (Nasir: 1986: 246).
Ajijola, a Nigerian jurist, notes under inheritance
that the principle of representation is not recognized
but makes mention of the Pakistani Amendment and that
in the Middle East mandatory bequest had been
legislated. He repeats the rationale behind mandatory
bequests but does not specifically mention Nigeria’s
position concerning it. (Ajijola: 1983: 229-230;
283) .

As a preparatory step, in Pakistan in 1955, the
Commission on Marriage and Family Laws comprising of
report) and one

six members of the publ majority
representative of th@d Aland I{mifok]

T siﬂ'-':i Aaskinc
marriage, divorce and E‘lgl !I!Ell ! issued in 1956.

However, Mowlana Ihstisham-ul-Hag wrote a strong
dissenting opinion. THel a8ty Yand finority reports
provided the basis foY & ‘téebBate’betweén modernists and
traditionists. Finally, in 1961, Pakistan enacted the
Muslim Family Laws Ordinance. (Donohue and Esposito:
1982: 201). The ulama of Pakistan strongly criticized
Section 4 of the Pakistani Reform in this regard. For
more factual detail on the happenings during the
period of 1956-1961 see T. Rahman: 1980: 2: 619.

ty report), was

3

formed. A majority for reforms in

Section 4 of the Pakistani Muslim Family Law Ordinance
of 1961 gave a direct share of inheritance to orphaned
grandchildren from the legacy of their grandfather, a
share equavalent to the share of their father or
mother if they had been alive. (F. Rahman: 1980:
464). Section 4 changed the traditional 1law of
inheritance by introducing the principle of full
representation for orphaned grandchildren of the
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deceased. (Esposito: 1982: 88). It included all
grandchildren. A daughter’s child, previously
excluded now acquires his or her mother’s right of
inheritance. (Coulson: 1978 : 232). An obvious

consequence of the law is the drastic improvement in
the position of an agnatic grandchild, who now is
entitled to twice as much as the deceased’s own
daughter. 1In addition, the agnatic granddaughter now
excludes from succession any brother or more remote
male agnate whereas this cannot be done by the
deceased’s own daughter. (Coulson 1971: 157).

On a closer critical inspection of these reforms,
Esposito (1982: 88; 97) noted that the Pakistan reform
(direct) achieved the same result as the Egyptian

reform (indirect), methods were

different. Egyptia w

inclined, steered awal ; ‘ 1— “ erference in the
law of succession, i !E E E i ected the rights
of orphaned grandchildren through the ‘introduction of

the principle of "ob![l%g%o]%l}%eq‘{lg S" in the law of

testamentary dlsposfigon %&%t fnil)hlch they would
provide a Quranic justification). This change had

some juristic basis among traditional authorities.

However, Pakistan’s reformers, in its response to the
same social need opted to solve this problem by
legislating a reform in the law of succession in spite
of there being no traditional authority for this.
They Jjustified this on the grounds of "social
desirability and a lack of any prohibition in the
primary resources of Islamic law" (Quran and Sunnah).
Anderson is critical of the Pakistani Ordinance and
says that the Egyptian bequests is in comparison "a
most ingenious remedy" not only having some basis in
the classical texts, but it also leaves the general
structure of the Islamic law of inheritance
undisturbed. (Anderson: 1971: 26). Esposito (op.
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cit., 100; 131) concludes that "a review of the
methodology of the family law reforms in Egypt and
Pakistan shows an ad hoc, fragmented approach ...
(and mentions that Pakistan at that stage was busy)
reviewing provisions of the Muslim Family Laws
Ordinance of 1961 which rested on a weak Islamic

methodology.™

Anderson (1965: 356) writes of the Pakistani
Ordinance that "it is praiseworthy straightforward and
practical. It could probably be regarded as

representative of the situation in which the deceased
parent survived till one minute after the death of the
respective grandparent instead of dying, perhaps, two
minutes before. He confesses that in reality it is

cited by Anderson
(1bad.; 357} coulsdnVin s [dekebdsk discussion on
this issue mentions that He'ha® drawnlfreely from this
article of his "colleague and mentor." (Coulson:
1971:135). Anderson, (1965: 358) goes on to say that
the Egyptian reformers in 1946 solved this problem of
orphaned grandchildren by means of the device known as
"Obligatory Beguests" clearly aiming to steer away
from the resultant difficulties discussed above and at
the same time to keep the general structure of the
Islamic law of inheritance intact. The way in which
this is phrased gives the impression that Egypt after
reflecting on Pakistan’s mistakes tried to improve
these flaws by its legislation but the Pakistani
reform was introduced long after Egypt’s so obviously
this 1is not so. Coulson phrases it better.
"Certainly, it is the Pakistani reform which is more
extreme in this regard. And it may be that this was
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due, in part at least, to the developments in the
philosophy of Islamic legal reform which had taken
place in the fifteen years which followed the
promulgation of the Egyptian Law of Obligatory
Bequests." (Coulson: 1971:153). Anderson says that
the Egyptian reform does not in any way affect the
structure of the Islamic law of intestate succession.
This statement must be taken with a pinch of salt as
Doi of Nigeria also points out since it, strictly
speaking, does affect the Islamic law of intestate
succession because it imposes a duty on the
grandfather which Islam does not. This duty then
prohibits the grandfather from 1leaving his whole
estate to his legal heirs if he so wished and this in
turn can affect their shares etcetera. He also
: (Doi:
probably meant this

criticises the Pakistani=z
1984-~-464). However, ““""""'""!“.‘
statement to be seen | il. son |}
Reform and therefore I |.|

emphasis on this statement since it would result in

misinterpretation bngSEEHEQK ¥£B Bf@’meant that the
structure of the Isléﬁfﬁ 1§hR3¥ &Hﬂégtate succession

was not literally affected or changed.

o the Pakistani

put too much

On obligatory bequests, Anderson (1965: 359-361))
mentions four further points indicating that the
Eqyptian reform 1is not free from defects and
loopholes. Firstly, there exists a Jjuristic
justification for this reform. To mention but one
example of this, the Quranic verse of bequest (Q.2:
180) commands Muslims to make provision by will for
parents and close relatives not otherwise provided
for. Early authorities accept that this verse may
have been abrogated as far as those relatives who
later received fixed shares but not as far as the
close relatives are concerned. Secondly, there is an
anomaly in this Egyptian 1law which will not be

https://etd.uwc.ac.za



119

detailed here except to say that if this reform is
given effect to and where this 1/3 has to be shared
between a predeceased son’s daughter and his (the
predeceased son’s) granddaughter, the latter takes
2/3'5 (the share her father would have taken) and this
differs from the usual practice in Egypt where a
daughter competes with a son’s daughter. Thirdly,
there is the problem of the application of this law
because there are at least three alternatives. The
first alternative has the effect that the obligatory
bequest is not treated as a bequest at all (court
system) . Here the estate is divided as if the
predeceased son or daughter was alive and his or her
share is then given to their respective children. The
second alternative operates against the clear
“ﬂs:a?ﬁzﬂh“_*stem). Here the

b bequest to the
the share" of a

sceased’s sex and

provisions of the en

—

[Pt
son or daughter, 'L!E !l!glli !‘_!
calculate this in tﬁﬁ_§§ﬁ§_ﬁﬁy_ﬁ§_ifbwas done in the
classical Hanafi text." | ¥he“ehiraé€noa proposed by

Abu Zahra has three c‘ie‘a?ls%éi)é‘ and Pa{:;pears to be the
most persuasive. These steps are first, to calculate

exactly what the predeceased son or daughter would
have received had he or she survived, and give this
(or the bequeathable third, whichever is less) to the
grandchildren. Next, to deduct this amount, as a
bequest, from the whole estate. And then, finally, to
divide up the remainder without considering the
predeceased son or daughter, on the basis that he or
she is indeed dead. This third point is succintly
summed up by Kabeer (1986: 12) as follows: "... the
Egyptian experience on this score shows that such
steps are fraught with practical difficulties. The
formula accepted earlier in Egypt was to set apart for
the grandchildren a third of the total value or the
share of the link parent as if he were alive whichever

grandchildren, of the
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was the lesser. Later it transpired that this system
- called the court system - disturbed the legitimate
share of other legatees in certain cases. To correct
this deficiency, another system was devised with the
approval of the Grand Mufti. This system - called the
Mufti system - too was not free from distortions.
Thus Shaikh Abu Zahra formulated a still different
method. Coulson opines that Abu Zahra’s is by far the
safest system from the point of view of enforcement of
law. {Coulson (1971: 147-155) has analyzed the
distortions of each system.)}" It is the safest
because this method is consistent in that it not only
guarantees that the grandchildren receive their
predeceased parents share within the 1/3 limit, but it
also ensures that the claims of the real lawful heirs

amongst themselves a;g;g§£§$§§$ﬁ§§gb;n so far as the

remainder of the estatfé laffertH& Bubtraction of the
s Egyptian reform

bequest, is concernedl | -t
alsc has the effect ofj| partly |favourning the immediate
family of the deceased as against the claims of the

tribal (agnatic) hei}QFlkEHZEIlTE!”W
WESTERN CAPE

Kabeer writing on problems and challenges concerning
Muslim Personal Law in India has the following to say
on the succession rights of orphaned grandchildren.
India is also faced with this problem because Muslims
there still observe the traditonial Islamic law in
this regard. The juristic basis of the Pakistani
representative theory was severely criticised by
religious scholars and also eminent orientalists like
Coulson and Anderson. Kabeer feels that " (w)ith due
allowance for minor differences 1in details (the
Egyptian) reform van be made the model for similar
reforms in Muslim Personal laws in India. (b)ut
(because) the Egyptian experience on this score shows
that such steps are fraught with practical
difficulties, ... (f)rom these, it is also clear that
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the example of Muslim countries in regard to
obligatory bequests through testament cannot be
followed as such. A foolproof and safe juristic basis
may emerge from more pointed deliberations. But the
principle of obligatory bequests has to be pursued as
an attempt at reform". (Kabeer: 1986: 11-12). For
a historical perspective of Muslim Personal Law in
India see NadvI (1989: 355-368). This might very
well also be indicative of the direction Muslim
Personal Law, within the context of the South African
legal system, will follow. Thus it remains to be seen
which steps, if any, will be taken as far as these

type of reforms are concerned.

While Fyzee has suggested that the Pak-Bangla
principle theory be ia, Anderson on the
other hand, recommengé ded "that 'India At Thdia adopt the West

st. (Mahmood:

Asian theory of
1977:172) .

Pakistani judge T. ﬂABHQ%EEQE%BY9f$E 620) rejects
section 4 of the Pakidtani REforf as fit goes against

the injunctions of Islam. His view was relied upon by
the Sharifat Bench of the Peshawar High Court in its
judgement in Sharifat petition No. 3 of 1979, Mst
Farishta versus Federation of Pakistan. The judgement
was at the time of publication of his book under
appeal before the Supreme Court. Pearl in his
textbook on Muslim Personal Law outlined the verdict
as follows. “The Supreme Court in Federation of
Pakistan versus Farishta 1981 PLD 120 held that the
Ordinance was a special statutory provision intended
to be applied only to Muslims in Pakistan and the
court was thus without jurisdiction to review its
constitutionality" (Pearl: 1987:183) . T. Rahman
(op, cit., 636 - 8) criticizes that the source of
current Pakistani Law as far as Section 4 is concerned
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is reflective of the Roman Law, English law and the
Hindu Law and is an adaptation of the repealed
customary law of undivided Punjab, which in form
resembled the Hindu customs and practices. He also
criticizes the law of obligatory bequests in Arab
countries. The court in the above case (before it was
appealed upon) held Section 4 as void but offered
alternatives to ease the plight of a son or daughter
of a predeceased son. They suggested that a child of
a predeceased son may himself or via his friend ask
the District Judge within whose jurisdiction his/her
grandfather’s property or most of it is situated that
he should intervene and advise the grandfather to make
a will while still alive which guarantees the child
his share as his father’s heir had his father not
grandfather). In
this way the qrandfati:ﬁiﬂﬂiﬂgﬁi(ﬁiﬁlaf his "duty" and
relief would then b

predeceased his own father— '

pn/daughter of a

=
1%

'. ?c' ah ol _: :
yrney
o i o

predeceased son in mo If, however, the
grandfather refuses to do so and District Judge feels
that due to minority lol Ifo¥ lothér #/dldd reason such a
son/daughter will need' ‘maintenahcel 'the state could

arrange accordingly.

F. Rahman (1980: 464) concludes that the main
objection to the 1/3 bequest is that in terms of
Islamic law a will is really meant for charity.
Supposing therefore that an orphaned grandchild is
already wealthy and has no need for this willed
property, while on the other hand a distant relative
desperately needs the assistance which this will or
charitable bequest could provide, he would be denied
this relief 1in favour of the wealthy orphaned
grandchild thus obviating its purpose. It was for
these reasons that Pakistan decided to keep its law of
1961 rather than adopt the Egyptian solution.
However, the Pakistani law has to be amended to remove
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its conflict with the prescribed Quranic shares.

Coulson writes that it is not necessarily a matter of
these grandchildren requiring physical provision from
the deceased estate since they could already have
received in inheritance from their deceased parent, or
be provided for through their other surviving parent
and his or her relatives, or even, if they possess the
wealth, through their own resources. The fact that
families are becoming more disjointed does not
necessarily preclude an uncle from providing for his
nephews or nieces whom he has excluded from succession
to their grandfather’s estate. As far as an heir is
concerned, inheritance exists as of right and not
need. It allows the deceased to fulfil his
lations for no

Coulson maintains that the main objectlon to Egypt’s
"obligatory bequest" ;Y%tng£gﬁlg;EpIﬂHh bequests have
absolute priority ovg}rgéy%géﬁeribequests that the
deceased may have made. The grandchildren are
entitled to the bequest as of right, regardless of
whether they need it or not. The deceased is thus
precluded from giving a beguest to someone in need of
it other than his orphaned grandchildren. It is
ironical that Egypt has allowed a testator complete
freedom of testation in respect of 1/3 of his property
(see 5.3.1 supra) but with this reform it encroaches
on that very freedom. Coulson states his preference
for the Pakistani reform in this regard despite its

legal defects. (Coulson: 1978:232)

other reason than be his relations.

(Coulson 1971:144).

In summary we have seen several views in favour of or
against these respective reforms. Due to the fact
that they in one way or the other encroach upon
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Islamic law, I do not align myself to either one of
them. As to which of these reforms (if any) would
best serve the needs of South African Muslims remains
to be seen. It is my contention that a devotional act
like Zakat (charity) for example which is one of the
five pillars of Islam could play a role here in the
sense that charity begins at home and via this form of
alms-giving relatives could provide for their 1less
fortunate relations. Why place the burden solely on
the grandfather? - the Shari‘ah after all imposes
this obligation on the uncles and aunts of such

children.

Conclusion:

Esposito states tQQEEEEE§§§EEEE§ﬂ:ﬁ today is for
modernization which isimé¥elBelf-6 A8ciously rooted in

Islamic history, belidf This ... raises

the practical quest1- ... possess the

resources to supportLand—sustaIn—rEInterpretat1on and
reform, and thus resp%ﬂﬁlégfgégﬂéLi&”ﬁo the demands of
modernity? Is Islamié “refden’ ﬁaégfble? What does
this mean for women and the family? (Esposito:
1982:X). As I will prove in Chapter Six, it is not so

much Islam (more specifically Islamic law of
succession per se) that must reform as it is its
adherents since I believe that Islam has since its
inception already <contained tools, thé most
revolutionary one being dower, of reforming the plight
and position of women without in any way tampering
with the basic sources of Islamic Law. In order to
have a proper understanding of Islamic ideals, one
must differentiate between woman’s status in Islamic
countries and her status in terms of Islamic laws,
principles and values. It is unfair to hold Islam, as
a religion and law, liable for the backwardness of its

adherents. (The Muslim Family: 1986: 33 ).
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Islamic law is more "abused, misunderstood and
misrepresented" today than in the entire history of
Islam. It has been projected and presented as rigid
and primitive with no place in the present and the
future to the disadvantage of Muslims, thereby
delaying the "true revival of Islam and a genuine
emergence of a contemporary Muslim intellectual
tradition ... The Shariah does not need to be
'modernized’ but understood on its own terms."
(Sardar: 1985: 108;110).

Mahmood writes that "the ulama (of India) having
rejected all the various ’‘remedies’ recommended by
modernists in order to remedy the situations arising

et R e
understanding’ of tha| I T 1i_! i_'l /8
spirit and in their !E!!il.&;l!;li! Muslims. They
therefore suggest education of the masses regarding
the rationale and spl%%gxg%ﬂfgﬂgxféﬂTegal principles
and the ’sinfulness’ 3%E£i£&§@ﬁ§ Eﬂhgéiprinciples. Oon
the other hand, conscious of the declining influence
of religion on the society (of course, it can be
argued that the opposite is true today), the modern
reformers insist on action by one or the other organ
of the state - legislative, executive or Jjudiciary.
However, the state has hitherto been constantly
restrained by the custodians of its powers from
playing this role." (Mahmood: 1977: 172-3). This
can be likened to the position in South Africa except
for the fact that here the tables are turned - the
conservative Ulama are in favour of recommendations
for the recognition and implementation of Muslim
Personal Law in the future constitution of a new
democratic South Africa while some professed

modernists are against it for political reasons.

in their true
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It thus remains the task of the Ulama and Muslims to
ensure that these tools are implemented timeously so
that disillusioned Muslims in South Africa are not
forced to seek refuge in secular law as happened in
Turkey, where Islamic law was officially abandoned
even in the sphere of family law. (Anderson: 1959:
87-88). In similar vein we also have the Lebanese
Druzes who are not recognised as a religious community
under Muslim rule. The Druze religion originated from
the Isma‘iliyya branch of Shia and derived from it
provisions suiting the modern nuclear family and the
advancement of the status of women, for example,
representation in succession and absolute freedom of
testation (without any quantitative or personal
restriction) all contrary to_ Islamic law, Layish

: M . .
writes that Y(t)hey e—a strange—combination of

‘-".‘
legal systens repdquﬁ [ Opposing social

n-n-n-u-u-u
Eli in matters of
intestate succession | ¥ -

wills (testate) and is {1&Fned £ a IOU accompanied

philosophies - the

in matters of

R"tl Y of the
by a document cancelllnq for the making of a will
STERN,CAPE
releases testator from application of Hanafi
doctrine." (Layish: 1979:13;22;27). The latter

statement is also true of other legal systems. It is
the case in South Africa as well where the rules of
intestate succession (the Hanafi doctrine) is
neutralised by the right of free testation. However
if Muslim Personal law is given the force of law, it
would discourage (though not necessarily so) Muslims
from the need to seek refuge in South African law in

this regard.

As Kabeer (1986: 13) writes on Muslim Personal Law in
India that "the Muslim Personal Law Board too has to
shoulder some responsibility. Not confining itself to
the negative approach of resisting the governmental
and secular threats to Muslim Personal Law, it should
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bear the moral obligation to put forward creative
suggestions on the matter. (my emphasis). The Board
should lead deliberations based on Quran and Sunnah
and figh and crystallise views as to how they can be
reformed to meet contemporary needs and solve issues
in keeping with the implications of the Shariat."

Mannan, in his discussion of the Islamic law of
inheritance as a whole and its economic significance
writes that "(a)ccording to the Encyclopaedia of
Social Sciences, Inheritance is the entry of living
persons into the possession of dead persons’ property
and exists in some form wherever the institution of

private property is recognized as the basis of the
social and economic system. But the actual forms of

time to time. Changfe ning and using

property will always brir ‘ in the long run
alteration in the laWS—End—practIces;telatlng to the
inheritance of weattH W EESHRE o/ ¥€1anic 1aw of
inheritance is howevé%w%ég}£§%¥f&}ﬁﬁéifrom this as I
have already indicated and as Mannan points out is
"anticapitalist in outlook" (Mannan: 1986: 133; 138).
{(This also makes one think of nationalisation and the
redistribution of wealth and land of which much has
been said in South Africa since the unbanning of the
African National Congress and the Islamic standpoint

on this).

An internationl conference entitled "Islamic Law in
the Modern State" was held as the Rand Afrikaans
University in July 1988 which was meant to give some
perspective in academic context to an investigtion of
the Law Commission of South Africa into the
possibility of introducing Islamic Family Law in this
country. One of the contributors at this conference
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was Doi !. (Naudé: 1988: 1-2). He adopts a sceptical
attitude towards reforms in these areas of family law
but is however of the opinion that the SharTdh was
revealed to suit every age and time. "Its injunctions
were coined in such a manner that they are not
affected by the lapse of time. They do not become
obsoclete, nor do their general, principles and basic
theories need to be changed or renovated. The
generalised construction and elasticity of Shariah
allows even for bringing under their jurisdiction any
unprecedented new case, even though it is not possible
to expect 1its occurence at the beginning of
revelation. Hence, the provisions of Islamic
jurisprudence are not susceptible to change or
substitution as are other laws and 1legislation."

(Doi: 1988: 88).

These views appear td[/b&[ | of those of the

conservative Ulama of d as far as these

type of reforms are Eeneé?ﬁéd——réﬁé?é must be had to
the peculiar circumstandest ¥m ISouth!/Africa and as to

whether these circumstdnces Feally' Hécessitate it.

! professor and Director of the Centre for Islamic Legal
Studies, Ahmadu Bello University, Zaria in Nigeria.
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CHAPTER_SIX

The Islamic law of intestate succession and the position of the
woman as wife, daughter and mother - an exploration of the

treatment received by Muslim women in terms of their fixed
"intestate" shares and its implications in modern society and an
examination of viable alternatives to improve their economic

status.

6.1 Introduction

The legislative changes in testamentary succession outlined
in Chapter Five placing wives, daughters and mothers in a
more favourable position as compared to the traditional law
by the augmentation of their is not without

criticism since it violan‘* traditions 1in

this regard. Bearing this ﬁ‘
improvement of the "lot"

also favouring the

we now look at

intestate succession and t ; [_tHe woman as wife,

daughter and mother. AsURWER%’iT‘? ?ﬁ er Three there
exists inequality in the {FBﬁFfEﬁQ?? §R1;Es between wife
and husband, between daughter and son and between mother
and father (not forgetting the inequality between sister

and brother).

As demonstrated in Chapter One, e.g. (p 10, 14-15, 16}, it
is evident that the Quranic laws were equitable for the
seventh century nomadic society of Arabia where there was
a collective contribution by families to the wealth of
their heads and hence the rights of the extended family to
inheritance. Although it has been demonstrated that the
Quran has an evolutionary ideology to its laws and that
these laws can and should change as society changes, as
demonstrated for example:

Firstly, during the life of the Prophet (P.B.U.H) and the
period of Quranic revelation over approximately 23 years
where .certain laws changed from being allowed, disapproved
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and disallowed. "Because he was a religiocus reformer who
was principally interested in preaching a belief in one God
- a revolutionary principle in pagan society - the Prophet
Muhammad did not go so far as to seek a complete change in
the social system acknowledging that it might affect the
spread of his religious teachings, therefore he sought to
effect gradual change in the law." (Khadduri: 1978 :217).
The best example illustrating that the Quranic approach to
change is gradual are the Quranic injunctions prohibiting
the use of alcohol (although it must be borne in mind that
these verses are subjected to different interpretations by

various scholars as far as abrogation is concerned). The
first revelation warned that the evils of alcohol outweigh
it good effects (Q.2 : 219). The second asked the
believers not to pray while under the influence of alcohol
(Q.4:43). The complete ban w fin ;‘*ﬁﬂfde in the third

revelation (Q.5:90) (Sardah:- 985

te (successors of
the Prophet (p B.U.H)) the changes of accep
cut" revelation by the Caliph la¢édtding tul/changed societal
circumstances, for example [Omdi 8 N(thea 'second Caliph of
Islam) invasion of Egypt and the changes he made to the
interpretation of the Quranic text concerning booty, after
victory by force. For more detail see E. Moosa: (1988: 18-
20); Hitti (1970:171).

ted and "clear-

Going back to the example of the alcohol guoted above, it
is evident that this specific category is derived from a
general rule. Most scholars of Islam view this to mean
that Islamic law not only bans alcohecl but all types of
intoxicants and narcotics. The general rule thus prohibits
society from all those things in which negative elements
outweigh the positive elements. If this general rule of
Islamic law is applied to nuclear energy "[i]t is indeed
possible for us to prove that the bad elements of nuclear
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power, its potential dangers to present and future life-
forms far outweigh its good factors, its ability to provide
cheap energy. It is at this level of practical policy-
making that the Shariah must be used to shape the déstiny
of Muslim societies." (Sardar:1985:119).

Generally speaking I do not dispute that the above is not
true. In fact I am in favour of change where necessary.
However, (Abd al /Ati (1977: 15), by stating that Islamic
law 1is "evolutionary" in that its full growth took
centuries and passed through various phases, implies that
it has stopped growing. By analogy as far as, for example,
the law of succession is concerned, we see that ‘abd al
(Ati's argument does not hold much weight as the law of
succession is proof that the evolutionary process is still

taking place. As alreaggﬁggggiﬁiEggE;g% the preceding

chapter the changes in testdfientany Badcession based on the

motives of allowing the t
particular circumstances warrante i
fractional share of, for‘%ﬁﬁmpte——fne—w1fe demonstrated
several inadequacies and tﬂéhﬂéthgagrbﬁpiéyéd are not free
from criticism. It still Yvé&mains'my (contention that, as
far as the law of intestate succession is concerned, that
it is not the law per se that must change, since the social
or moral objectives implicitly or explicitly found therein,
such as Jjustice and egquality, are eternal (F. Rahman:
1982:301). But since society has changed it must
accordingly adapt to its changed circumstances, hence the
law must be interpreted so as to accommodate the changed
society and adapt the intention of God to their changed

circumstances.

As far as the law of inheritance is concerned, its only
deficiency in the twentieth century, as far as women are
concerned, is the fact that the women’s share is no longer
considered equitable due to her changed economic role in
society, which will be discussed at length in this chapter.
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However, I will also demonstrate that it is after all not
necessary to change any of the laws of succession in this
regard (albeit via a testament or inheritance) but the same
effect can be achieved by offsetting conservative
interpretations in this regard merely by the wife making
effective use of the tool of dower (which must be
distinguished from dowry) in her possession, if not at the
beginning of her marriage, then during her marriage, to
give effect to the eternal intention of God which was

always based on equity (already at the inception of Islam)}.

It is a sad fact that very many woman are ignorant of the
fact that the solution to their problem lies not

necessarily in changing tggﬁ%gggéstsgggggﬁion but in this

the other possibility of tﬁé=ﬁﬁ§55ﬁ6?2§§ﬁ=§nd father making
provision for the wife, mo@ﬁé£¥§ﬁﬁfaéughiéﬁ’via gifts inter
vivos (and dowry for the dadghter whichis not obligatory
in Islam) which would also have the same effect, that is,

improving her economic status while not interfering with

any of the Quranic injunctions in this regard.

By evaluating the Quranic justification of a woman’s share
I will demonstrate that the diminished role as far as the
responsibilities of extended families in present day
societies are concerned, (where we have the increasing
emergence of the nuclear family and the breakdown of the
extended family) can alsc lead to two arguments in favour
of changing the Quranic law. On the one hand it can be
argued that the financial needs of the nuclear family are
great and is usually only catered for by the husband and
wife and possibly their children as bread-winners and that
the absence of other relatives for example the husband’s
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brothers and sisters in contributing to the creation of
nuclear family’s wealth should hence be seen as an argument
favouring the fact that their right to inherit should also
therefore be absent. This argument is questionable because
in terms of Islamic law wealth creating is basically in the
hands of the husband but this does not preclude the wife
from sharing in the wealth. (Abd al ‘AtT (1977: 19 f£f),
however is of the opinion that being a member of a nuclear
family does not preclude one from fulfilling one’s
religious obligations which would include complying with
the fixed shares of inheritance to compulsory heirs. On
the other hand it can also be argued that because of the
greater economic contribution of working wives to the
present day nuclear family it should naturally result in
greater rights as to their share of inheritance. Whether
these arguments really have a gurar justification is
another matter altogether. ' to remember is

i with Ti‘ m 1e's share then

that if one is going to tamp
it is inevitable that the
naturally alsc be affectedd&
UNIVERSITY of the
It is also an undeniable fact thdtRthe(wedlth of a nuclear
family at the end of the life of the family is centred
around a "house" and its content and with multiple heirs,
including some that are not residing at home. It is almost
inevitable that the biggest asset has to be sold for each
heir to get their share or the other alternative is, for
certain heirs to relinquish their share. "The Islamic law
of inheritance leads to excessive fragmentation of real

her heirs must

estate, which soon becomes subdivided into plots of an
uneconomical size." (Anderson:1959:79). This applies to
other systems as well. This is probably not so true for
South Africa because an even further option is that one of
the heirs can buy the other’s shares from them. This was
not a problem in pre~Islamic Arabia because property
consisted mostly of livestock and crops etcetera which were
easily divisible. As far as the extended family is
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concerned "in most Muslim societies, daughters are not
given their inheritance share prescribed by the sacred law
in order to prevent disintegration of the joint family’s
patrimony" (The New Encyclopaedia Britannica: 1986: 22:36).
Rahman voices it more emphatically as follows: " But even
when Muslims do not like to "change any rule in the Quran",
they have, in practice, made radical and even devastating
changes in inheritance. Witness the usual |utter
deprivation of daughters of their shares in their fathers’
inheritance in the interests of keeping the patrimony
intact - despite not only Quranic laws but actual enacted
laws of Muslim governments." (F.Rahman: 1982: 289). 1In
an earlier article he aptly sums it up as follows: "The
practical problem before most Muslim countries has actually

been not so much the equality of shares as the effective

allocation of any share a X ters from their
patrimony, since in most : where a joint
(extended) family system a ters have been
deprived of inheritance - despite |th fisions of Islamic

law - for fear of the‘;disintegrattoh—ibf patrimonial
estates." (my emphasis) aﬁ?;EEﬁHQHETEBQBﬂ”HSBJ. Needless
to say, this point needs nt' Eurthérefaboration.

It is not within the ambit of this dissertation to tackle
the problem as to what the "idea" was behind the relevant
revelation - did it want to put proportions permanently or
show that justice must prevail - that the needs of those
who should be looked after are in fact looked after? I am
proceeding from the basis of accepting the status quo as it

is.

A comparative evaluation of the various interpretations of
the relevant Quranic inheritance verses in justification of

a woman’s share.

I have already given a brief objective presentation as to
what the actual situation for women (as far as inheritance

https://etd.uwc.ac.za



35

is concerned) in the pre-Islamic era and with the advent of
Islam, has been, is, and now I will determine what it
ought, by the letter of Islamic law, to be. Briefly
recapping, it will be remembered that during the period
immediately preceding the Quranic revelation women had no
rights of inheritance. These rights belonged to men
exclusively. Islam introduced changes in inheritance
regulations assuring these rights to women and is still
relevant today (although their portion is only one half
that given to males because, men are seen as the providers
of women (Q.4: 11 =12).

What follows is a summary of Rahman’s two articles on this
issue. In the area of general rights of spouses, the Quran
states that spouses have reciprocal rights and obligations,

but adds that "men are but ' superior to women"
(Q.2: 228). This quali d together with
Q.4: 34 which contains theg[jrat o¥[|it, namely, that
"men are the maintainers o i what they spend

out of their wealth" exp£5¥ﬁ§E£EEE§§§§¥¥brity of men to
their being the breadwinnér® landFédondmidally responsible

for the sustenance of theifVwiveés{¥ithin\thHe socio-econonic
context of Arabian society during the Prophet’s (P.B.U.H)
time - seventh century Arabia) - cf Esposito (1982:108).
From this, two opposite views have emerged. The
conservatives (are of the opinion) that this Quranic
statement is normative, that the woman, although able to
possess and earn wealth, is not required to spend it on the
household, which is the sole responsibility of the man and
therefore, he is granted this superiority. The modernists,
on the other hand, argue that this statement is descriptive
and that although the conservative view does not deny that
women are economically independent they do not encourage,
as they the modernists do, the view that all women should
make use of this ability in today’s changed society to
become economically independent and because of the fact
that she can therefore, and in some cases in fact does,

https://etd.uwc.ac.za



36

contribute to the household the spouses should enjoy
absolute equality. Rahman in discussing the econonic
inequality of the female’s inheritance share which is half
of the male’s writes that some Muslim modernists 1like
Gokolp of Turkey have suggested that the inheritance shares
of male and female heirs be made equal. Other, more
socially conservative modernists (for example, Igbal) have
opposed this recommendation and have argued that since the
girl also gets dower from her husband, the apparent
inequality of inheritance shares amounts to a real
equality. This argument is not very convincing because the
dower in most instances is much less than an inheritance.
On the point of equality of shares of male and female
however, there has been no change in any modern Muslim
country with the exception of Turkey where they share

equally. This therefore

difficult to change. This BEatGsSIiGn "ﬁ'Th been maintained
e expressed it

by modern reform laws, alth
differently, implying subtle
traditional image of the ""—""’-‘"“"“" the Tunisian

and Indonesian law (my emphasishEpgl 'Rahiman: 1980: 452-
3;456). "But inheritance shatres!likeVothe¥ leconomic values

and obligations assigned to sexes - are a function of their

changes in the

actual roles in traditional society... there is nothing

inherently unchangeable about these roles - indeed, when
justice so demands, change is Islamically imperative". (F.
Rahman: 1982: 297) Rahman (ibid., 295) feels that

traditional customs, usages, and attitude in Muslim
societies have to change, in order for these socio-econonic
inequalities to change. He goes on to say that this is
even more apparent in the case of a widow’s share as
opposed to the widower who is assigned a share of twice
that much. "It is evident that in a tribal society,
members in pecuniary need are supported by other members
of the tribe as a whole. With social change, however,
changes i shares must follow, since in a detribalized

society social functions undergo radical changes". (my
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emphasis) (ibid., 297).

Igbal‘’s argument on dower is subject to criticism because
in this case the female inherits in her capacity as
daughter which concerns her succession right whereas she
receives her dower as of right in her capacity as wife
which flows from marriage and has nothing to do with her
inheritance share. ' The dower argument might hold for the
wife but not for the daughter. Rahman’s view on Igbal’s
argument makes me more convinced that dower should be
substantially increased, even during the marriage (if not
done before) to offset this imbalance, but it is clear that
Rahman fails to see that dower is one of the answers to the
problem only of the wife’s share and not of the share of

other female heirs. The superiority referred to by the
Quran is a superiority of a : ition in a given
society, not one of inherent women. One can
thus argue that if the wife ‘ ppr ately 50% of the

-

income and if the previous ||statenme
should then be an equal distribution of inheéritance as far
as she is concerned. A fdygﬁg¥EgB§LI§EHE§6n is the case
where the wife is employed IR a !pr&fésbieh where she earns
in the super-income bracket and the husband is a mere
layman; in other words a reversal of traditional roles.
Does this not now mean that the wife should be inheriting
twice as much as her husband? To my mind, the above-
mentioned arguments serve as hypothetical consequences of
what scholars like Rahman are advocating if the spouses are
to be treated equally for he in fact states that the shares
must change to achieve this equality. In other words, my
argument is that fixed shares cannot be changed since it
would be contrary to Quranic law and we therefore have to
find alternative solutions to this problem.

irue, that there

.1 Conservative interpretations

Mannan (1986: 140 - 141) writing on Islamic economics
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and these inheritance shares says that "under the
Islamic system, the obligation of maintaining the
family always rests upon the husband, even when, as is
often the case, the wife’s personal income may be

larger than the husband’s. To enable the male to
discharge his obligation towards the family, his share
in inheritance is twice that of a female..." (my

emphasis). My point is that while he is not yet in
possession of that share of inheritance he is
obviously more dependant on his wife if she earns more
than him; therefore how can he adequately maintain
her? This argument can be refuted by saying that
since no obligation 1is placed on the wife to
financially maintain the husband and the family, thus
she has a right of recourse against him to recover any

expenses incurred wh S inancial position
improves. Be that as [ e then deserve
this share if he does ; requirements in

the first place?

‘abd  al ‘a4t and T. URahman®S{intea)* presents two
interesting arguments Vin “thid! Pegard.l’ /abd al ‘/AtI
(1977: 268; 270) says of this arithmetic inequality -
"[Tlhe fact that a woman is worth half a man in
certain cases of inheritance"™ - that "it is an
interestingly verifiable proposition that the Muslim
husband usually owns more than his wife and is
therefore likely to leave more behind than she would,
if he were to survive her. If he survives her, which
is less likely from a demographic standpoint, his
arithmetically 1larger share (of his wife’s small
estate) of inheritance - may in fact be equal to or
even less than her arithmetically smaller share (of
her husband’s larger estate). The end result here
would seem to be that, while the two shares are
arithmetically different, they are not necessarily
unequal in the final analysis (ibid., 268)... the
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Muslim woman, by receiving a smaller share of the
property than the man’s, is not in fact being denied
the fruits of any effort on her part or the produce of
any of her labor. It is not that she earned something
which is being withheld or taken away from her.
Whatever she takes of the property of the deceased
relative is in return for nothing material she has
done or contributed. She inherits out of compassion
or kindness so to speak, and not because she has
discharged or will discharge any financial duty to any
relativé." (ibid., 270). He is subject to criticism
in that he blatantly disregards the contribution of
the woman as mother of her children and wife to her
husband, let alone the fact that she usually ends up
looking after his needy. relatives and that these
d

sacrifices cannot ever be

in money.

T. Rahman (1980:

tance of orphaned

In presenting the opi‘
2: 626 - 7), in discu
grandchildren, writn==========ﬂ= , "[t]lhis verse
proves that in the inditatiRAldfy the-heirs and their
shares the economic worklitipns gnjtgeir being needy
and helpless has not been made the basis of doing so.
Had it been so it would have said " for the female it
is twice that of the male". It may be said that a
female as against a male is in greater need of
property and due to her being comparatively needy and
because of femineity she should have been held to have
been better entitled to property." He gives a
similar argument as far as the reversal of the shares
of husband and wife with and without issue are

concerned.

Mohamed (1984: 132) writes that "in this matter of the
difference in the size of the portions, the Law Maker
has observed the principle of the heir’s needs of the
property" and he justifies the male’s share on the
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reason that the financial burdens of the family fall
upon the men, not the women. He thus gives the
opposite view of T. Rahman supra. Hence we see the
views diverging to both ends of the spectrum which is
already indicative of what will happen if the laws

should be amended.

Nadvi (1989) writes in support of the conservative
view that the woman has nothing to complain about

because under Islamic law:

"1) she is relieved from the responsibility of earning
a living. This very concept has been changed today (by
the woman herself). In the name of emancipation,
women have been reduced either to the status of sales

girls or to office secretaries and typists, the
_essziiﬁii§555==h.
They cannot eat

' no elaboraticn.
I NIN NiN NIN WIN NI
PSR — i P P |

Fox & —m

results of which need

a slice of bread wit rst be gainfully

LI
2) she has been givyer—the —right—6Ff dower from her
husband; UNIVERSITY of the

WESTERN CAPE

3) she inherits from both her father’s and husband’s
property. (ibid., p344), ... that indeed she (the
woman) is superior in regard to financial benefits as
compared to the man, whose economic responsibilities
are manifold while that of a woman is none (my
emphasis) (ibid., p70). The truth is, that the
accumulated wealth received by a female from all the
sources, mentioned above, are several times more than
the share received by a male member. God’s Law caters
for the needs of human nature and is always in keeping
with the dictates of reason and wisdom. (Nadvi: 1989:
344: 70).

Ahmad (1976: 141 - 2) expresses the same view and adds
to the above sources that if she is divorced, she may
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get an alimony from her ex~husband. He concludes that
an examination of the inheritance law within the
overall framework of the Islamic Law reveals, not only
justice, but also on abundance of compassion for

woman.

Farugi (1983: 135) writes that "[l)ikewise the
different inheritance rate for male and females
(Q.4:11) which is so often cited as an example of
discrimination against women, must not be seen as an
isolated prescription. It is but one part of a
comprehensive system in which women carry no legal
responsibility to support other members of the family,
but in which men are bound by law as well as custom to
provide for all their female relatives."

L - . ‘
Hargay (1284: 16) -ﬁ“ﬁ"_;g;;‘;ﬁ the position of

Muslim women stated 'Ten and women have
‘heir social roles

equal fundamental r1-l
are distinct. Wive -a-a-"-u-a-—-uh—;-gree below their
husband in matters [relatingi|to the affairs of the

family, for men areytraditionally jthe protectors and
providers... Women inherit less than men - the

proportion is 2:1 - because men must provide for their

families whereas the woman’s inheritance becomes her
personal asset. So the basis of the ratio is
practicality" (my emphasis). Whether this is true
today is another gquestion. What does he maintain his
family on when the inheritance share has not yet been
materialized?. In other words, he does not
necessarily provide for them from his inheritance

share.

Haddad (1984: 157) writes that "[t]lhe Islamists are
thus 1instilling traditional middle-class values,
making it respectable for the woman to be confined to
her domestic role and become economically dependant on
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the man. This view is.validated by the Quranic verse
in S4:34, interpreted in such a way as to make men’s
leadership position contingent on their financial

responsibility for women."

These traditional, conservative views represent the
reasoning of the majority of people interpreting Q.4:
34 that men are ordained (one degree superior - Q.2:
228) by Quranic law protectors of women, there is
therefore no choice in the matter hence they inherit
twice the amount of the female (Q.4:11). Females are
not forced into any economic obligations but if they
wish to work, good and well, it is their choice but
they must not expect the reversal of their inheritance

.uﬂ"'ﬂﬂhﬁh““ha

We now look at the'frreasoningybkehind most modern
s e ) |

shares.

UNIVERSITY of the
In the socio-economi&V Ephiefrd: WomeA §dholars of Islam
also cite Quranic verses for example Q.4:34 whose
traditional interpretations support what today would
be an inequitable position for women. Esposito notes
that this verse which is also subject to more than one
interpretation must be viewed within the socio-
economic context of seventh century Arabia. He says
that "[t]he resolution of the dilemma caused by this
verse in modern times can be found by applying the
principle of the hierarchization of Quranic values.
Religious obligations of men and women are not subject
to change but socio-economic matters are. Increasing
numbers of women in the twentieth century are no
longer necessarily dependent upon their husbands for
maintenance and protection. Consequently, the concept
of "priority" of husband over wife in the socio-
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economic sphere is subject to change." {Esposito:

1982: 107-8).

Bagvi (1984: 6) makes an interesting observation that
"in the Holy Quran emphasis has been laid on the
subject (of inheritance) at quite a few places out of
which the rules of inheritance in a more detailed form
are contained in Sura Nisa (Chapter 4)- The Chapter
of the woman. The very inclusion of this subject in
the chapter suggests that women-folk are the most
oppressed ones in the division of inheritance. This
has been proved throughout the ages.® I cannot
account for the basis, if any, on which Bagvi comes to
this conclusion. He probably meant it to be seen as

ironical in his critical analysis of chapter 4, which

is dedicated to and in whi ecific emphasis is
placed on women, ye = - Yok eated equally in
the inheritance provisil in this chapter.
Kabeer (1986: 6) in rticteon—Muslim Personal Law

in India points out thall vhg:ef the/ schools of thought
in regard to Muslim Perspnajﬂﬁamqgiﬂthe ultra-secular
Muslim modernists seeks fundamental reforms in Muslim
Personal Law and among the votaries of this contention
are those who plead for equality of women in the law

of inheritance ..."

Puri (1985: 210) calls upon Ijtihad (personal
reasoning as a source of law) to produce change
bearing in mind the "1400 year long cdyssey of Islam."
Igbal rejects the claim of the "Ulama" of Islam about
the finality of Islamic law and pleads for Ijtihad to
reinterpret it in the light of modern experience and
altered conditions of modern life since men who lived
in the ninth century could have no conception of the
necessities of the twentieth century. on the
traditional interpretation of Q.4: 34 he writes that
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what would the spirit of the Quran indicate if this
situation changes and woman is no more exclusively
dependent on man? The situation may call for a
revolutionary change in the status of women in
society, as the Prophet (P.B.U.H) had introduced in
Arabian society 1400 years ago. (ibid., 213)

Hibri (1982: 217 - 219) in discussing the major
problem of supremacy of men over women and the role of
"pPatriarchy" in creating it indicates how this serious
problem disappear when the clear text of the Quran is
adhered to instead of its "patriarchal"
interpretations as she puts it. She basically is of
the opinion that the word "gawwamun - protectors and
maintainers" referred to in Q.4:34 is not accurately

translated and interpre men and that the
basic notion involve i to her modified
interpretation is one 5 iance and caring".
She goes on to give detaiil itical analysis of
the passage showing the—traditional interpretation to

be "unwarranted and lincbnsilstént)y with other Islamic
teachings." sheV I snotas™N C(that: "traditional
interpretations are more in accordance with man’s
desires than the will of God. It cannot be denied
that laws change as times and places change... It was
applied repeatedly in the past and should be put to
good use again." She is subject to criticism because
if according to her the laws are wrongly interpreted
then they must be correctly interpreted and not
changed because they were correct all along. As I
have already mentioned supra, the working wife’s
income, in terms of 1Islamic law, is hers alone.
Anything which she acquires therewith belongs to her.
There is therefore no question of her husband
acquiring control of her income or any assets she
acquired therewith. 1In the light of this I feel that
there is no need for a re-allocation of shares -in
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other words it can be argued that the fact that women
today earn an income (salary) is not automatic

justification for changing the Quranic shares.

Furthermore, where the wife is also a breadwinner
(contributing to the maintenance of the household) it
can be argued that she has a right of recourse against
her husband (or his estate) because she is not legally
bound to utilize her assets for the household.

Conservatives use Q.4:34 to explain the married
woman’s defined social role in relation to that of the
man who is her partner and the head of the family.

She is the guardian of, amongst others, his household
and property. The question in my mind is whether it
is also not plausible to argue day that the wife as

guardian of his prop

should also see to itpthattheirs

provided for in his [ﬁlaﬂi !I!I! also denote
death? In other wo =:|:=:I:;:::=!=:!=::=!==l:. husband’s duty
or responsibility prescribed| by, the Quran extend
beyond his lifetime,uingqtgquwqgﬁﬁnpn his death his
family needs his income more then ever therefore by
giving an equitable "share" (for example by increasing
the dower etcetera) to his wife he can ensure that she

makes provision for them in his absence (death).

T — -

:j-n'

r—1n
LS SIS RN BIW WIN Wi

Kamali in an article discussing Q.2:228 ("but men have
a rank above them (women)") which he divides into
clauses, clause 5 being the relevant clause brings to
light an interesting point after detailing traditional
views on this clause (and its relationship with Q.4:
34) that "Sayyid Qutb (d.1966) on the other hand,
holds the view that clauses 4 and 5 are both

exclusively concerned with divorce, which is the

principle theme of S. 2; 228, and that neither of

these clauses contains any reference to the subject of
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leadership or maintenance. Qutb continues : I believe
that the verse (clause 5 quoted) refers exclusively to
the husband’s right of revoking the talag (divorce)
which only he can incur in the first place... This is
the rank which the Quran has granted the husband..."
(Kamali: 1984: 91). Kamali is of the opinion that
since "[r]eform activities in the present century have
focused on family law, which seems to be a testing
ground for the capacity of the Shari’a to accommodate
social change, Islamic law must grow abreast of the
needs of Muslim society and be responsive to its
problems. To achieve this is far more meaningful than
conformity to the traditional demand for unquestioning
loyalty to the authorities of the past." (ibid., 99)

itical analysis of

Q.4:34 comparable to 1;4,.H,;H,.3_LLL supra. She says

that "[t)he critical | '“E!

of crucial importande

*TTthis material is

no fundamental

change in the posi .===:=====7;=;:=.-:=:==.':- occur in any
Muslim society." (1987EVHR¥)I.IY o/She dissects the
passage line for linayvandconcludesy "I have analyzed
sura 4, verse 34 in detail in order to show how the
words of the Quran have been mistranslated in order to
make men masters and women the slaves. (ibid., 104-5)
Their (Muslim women) struggle and its outcome cannot
in the final analysis be separated from what Islam
was, what it has become, and where it is going; but
their struggle may very well turn the tide of events

in modern history." (ikid., 109).

Minault writing on Ali notes that "this advocate of
women’s rights in Islam in the late nineteenth century
disagrees with the usual male supremacist
interpretation of these verses after he analyzes the
original Arabic (1985: 302). His position is clearly
reformist, or rather revolutionary in the context of
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his times. He shows that the distinctions made
between men and women that are justified on religious
grounds are, in fact, the products of social custom.
If these distinctions are subjected to the close
scrutiny of reason, well bolstered by a knowledge of
the religious sciences, the fallacy and injustice of
male supremacy becomes clear." (ibid., 304).

Stowasser writes that the "same Quranic commentators
who interpret the Holy Book in the light of their own
contemporary reality, for instance, usually fail to
consider the factors of growth and development,
adaptation and change which have characterized the
ideal blueprint through the ages and which are thus

indicative of its flexibility."™ (1987: 262). She
writes that despite the righ ovided by the Quran
for the women, amon I roperty laws of
the Quran that guara right to inherit
and to bequeath prop | anple, 4: 7; 4:11;
4:12), the property that guarantee

women the right to hdvel Fullipddsession and control of
their wealth, includingsthe Rdewer)PWwhile married and
after divorce, (for example, 4:4; 4:24; 4:20 and 21;
2:229) and the right of the wife to be properly fed
and clothed at the husband’s expense (for example,
4:34), the woman 1is not given full equality.
Ultimately, the Quranic "blueprint" provides the male
with status, control and authority over the woman
(ibid., 292-3). Of 4:34 she writes that "[t]he
superior status that is here given to the men over the
women originates from the men’s greater responsibility
as protectors and providers within the socio-economic
context of seventh century Hijazi urban society. As
this social order may have been more flexible than
appears to us now through the distance of centuries in
which it became more and more rigid ... (ibid., 293}.
Modern, reform-minded Muslim thinkers are beginning to
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work toward what Esposito calls a "hierarchization"
of the Quranic values in ways reminiscent of the
process by which the Quranic values were first applied
to newly encountered social situations in the
formative period of Islam(ibid., 294) ."

Waines (1982: 646) writes that "the Middle Eastern
Society... reflects a central ’metaphorical’ paradox,
a tension between the word of God as the normative
ideal towards which man strives and the word of man
represented by the forces of tribal and family custom.
Each Muslim, therefore, will lead his life somewhere
along the continuum between the two poles within the

actual practice of his own community. Numerous
apparent contradictions may illustrate this paradox.
The Koran postulates ' ority over women in

Q.4:34, Male superiority vexr;yTis clearly not an
_
absolute; in various forces mediate

providing women grea [EIIQ!IE authority than

men possess."

UNIVERSITY of the
Fernea (1986: 81) inVher|article Apleces emphasis on
how women’s role has changed to become that of
breadwinner also in addition to other roles as wife
and mother in the family etcetera. She writes that
"[(w)ithin Middle Eastern societies themselves a rather
different set of presumptions, some unspoken, exist.
One is that the survival of the family unit is of
primary importance, no matter who is the breadwinner."

The essence of this kind of Muslim discourse, is
vividly captured in the following words: "Muslims are
forever speaking about the rights of women confirmed
by the Prophet of Islam and refuse to speak about the
rights that they are being denied today." (R. Omar:
1988:3). Ali puts it thus: "[W)lomen are granted
rights in Islam that are denied to them in practice".
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(as quoted in Minault: 1985:322).

Finally, we have now looked at both the traditional
and modern interpretations of these verses which
contains the rationale for the woman’s share of
inheritance and they both provide an illuminating
perspective on this issue. It is also clear that the
Quran as the "ipsissima verba" of God will not easily
be changed as I already pointed out. F.Rahman makes
mention that no modern Muslim country has changed the
inheritance shares, since change would be perceived as
a "bull-in-China shop" approach as far as this type of
legislation involving Muslims is concerned. In fact
Rahman is the only writer who openly voices that
shares must be changed. Others advocate it but do not
openly state it. Howizsﬂ,,‘ - an adds a rider:
"If, however, many '

shares, arrangement can/be madeinfone’s own lifetime

to dispose of one’s
298).

UNIVERSITY of the

The irony is that while Miuslim (womén were already
given many rights with the introduction of Islam,
"[b]ly contrast, in many capitalist countries measures
to improve women’s position were taken only after a
prolonged struggle by women and their allies to secure
enfranchisement and other democratic rights."
(Molyneux: 1986:173). Today we see the reverse taking
place as far as the inheritance is concerned because
although the position of western women only improved
much later, dispelling the theory that women married
in community of property acquired half the joint
estate by virtue of it and were therefore not
entitled to any other share, they are nevertheless in
a better position when compared to women in Islam.
However, sight must not be lost of the fact that in
testate succession these women or any other blood
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relatives for that matter may be ‘disinherited’.
Molyneux goes on to say that "[t]lhe laws enacted by
socialist states have occupied a place of special
importance as far as women are concerned...
particularly in the area of family law... In many
Third World countries where customary, tribal and
religious laws defined women’s position as inferior...
to men... the very granting of formal legal equality
between the sexes...has represented a significant
break with the past...Legal reforms which are of
particular significance for women...include granting
equal rights within the marriage in matters concerning
property and inheritance". (ibid., 181-2).

However, we must not lose sight of the fact that in
testate succession these any blood relatives

for that matter may

Be that as it may, an interesting

exanmple of Third Worid—developm =a~_... Women, in
Iran, have had th91iﬂp6§fﬂiﬁﬂTihfsn01ety radically
changed since the new\gov&rnment(took control. Under
the Shah, the Sharia (traditional Islamic Law) had
been significantly modified and women were given
increased rights and freedoms. However, this liberal
trend has been reversed by the Khomeini regime. The
Islamic Republic has reintroduced traditional Islamic
law ... It is interesting to note, however, that a
return to traditional Sharia law regarding woman and
the family need not have automatically adversely
affected the position of women. Shiite Islam, unlike
the Sunni sect permits the use of agl, or reasoning by
judicial authorities, in interpreting Quranic law.
This could allow for a great deal of flexibility in
interpreting Islamic law, because it is permissible to
use aqgl for reform appropriate to the times and
circumstances and in keeping with Islamic doctrines
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.+.." (Zolan: 1987: 183; 192 - 3). Despite other
"inequalities"”, this is especially so as far as the
law of inheritance is concerned where women in Shi’i
law are far better off than in Sunni law.

"As Islam began to take stock of itself in the late
nineteenth and early twentieth centuries, it become
clear...that if Islam were to regain its place of
moral and social leadership it must improve the lot of
its women ... [A]ln Iragi woman states very poignantly
the dilemma of many modern Muslims: I find to my
dismay that I am full of conflict, I am pulled more
strongly by the strings of tradition and Islam than I
would have believed. I thought I was a modern woman,
but what is that exactly? I am an Islamic woman

first. ...They (Western feminists) say that the rules
have been made by me 1 n to llow. But they
do not understand th i elieve these to
be divine rules... By [liberati en from these "man-
made" regulations th i liberating them
from their own reliEﬁQ?{EWKQ???'fﬂﬁgso' 523; 528;
530). This Iraqi JWeman . gXpresses. my sentiments
exactly.

Bonderman (1968: 1171) writes that "[i]t is clear that
a vast majority of the population of Near Eastern
Countries is even today genuinely traditionalist in
orientation...as a result, serious reforms in legal
and religious practice may meet with resistance at
lower levels of society." This would probably also be
true of Muslims in South Africa. Nicholson (1985)
aptly sums up the position as follows: "More than any
man that has ever lived Muhammad shaped the destinies
of his people, and though they left him far behind as
they moved along the path of civilisation, they still
looked back to him, at his obiter dicta (ibid., 144)
for which he alleged a Divine warrant (ibid., 165) for
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guidance and authority at each step (ibid., 179).

The effective use of dower as well as dowry and gift as

alternative tools to improve the inheritance shares of the
wife on the one hand, and daughter and mother respectively
on the other by indirectly offsetting the above

interpretations of the relevant verses resulting in an
equitable solution without in any way directly interfering
with the laws of the "Divine blueprint".

Gift: Hiba

F. Rahman states "[i]f, however, many Muslims do not
like to change shares, arrangements can be made in
one’s own lifetime to dispose of one’s property."

(F.Rahman: 1982:

_
mot] anad
involving any tamperi Ii!'!!' !“!Il
further details on “-'*—-:"-—a‘—c'-'*b see T. Rahman
(1980: 2: 1-100); seb lalsd WNasir' (1986: 253-259) who
discusses the general'Shariah’ proVisions on gifts,
followed by those of the corresponding modern Arab
legislations to show where they agree or differ;
Ajijola (1983: 292-305) and Nadvi (1989:78).) It is
my intention to merely give a brief synopsis of the
SharTah law of Gift, although however, modern Arab
legislation sets interesting and helpful precedents
which could be of assistance to us in this regard.

shares of the wife anc daughter without

nce shares. (For

Before going any further it must also be borne in mind
as to how South African Law will treat these gifts in
so far as it would have a bearing on for example the
laws of insolvency and income tax. It must be
remembered that the legislature has in these general
statutes and for specific purposes, recognised
polygynous unions for considerations of expediency.
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Nevertheless, I am only proffering an option here and
details as to its operation and effect can always be
worked out by legal experts when necessary. Very
cursorily and without going into any detail as to the
numerous variations in detail of the various schools
of thought which do exist, Gift can be summed up as
follows: Islamic law recognizes two kinds of
dispositions of property. Firstly, by a gift during
one’s lifetime and secondly, after death by a will.
In the first instance a person can transfer his whole
property while in the latter only 1/3. The first is
called a disposition inter vivos while the latter is
a testamentary disposition. The English term "gift",
is in its restricted meaning called "Hiba", which is
defined as an (immediate, unqualified and voluntary)

exchange or return.

affection towards,
particular donee. Itj||ig : ontract made by
offer and acceptance —which I8 fulfilled when
possession is delivetdd!VEf3ijolaiiiaoss: 292 - 3).
In terms of Islamic 1aw; | Adithdr/\the offer nor the
acceptance of a gift need be made in writing (since it
is normally done orally) whether the subject of the
gift is movable or immovable, although delivery of the
gift is a condition of validity. (Nasir: 1986: 254).
Normally legislation of some countries require
registration of a gift of immovable property. Every
major Muslim of sound mind may dispose of his property
by gift distinguished from a will. He cannot make a
gift in the "sickness of death" (while terminally ill)
because he then loses ownership of the property to his
heirs. (Nadvi: 1989: 78). It operates as a will and
is called donatio mortis causa in Roman Law. (T.

Rahman: 1980: 2: 483). A gift may be made of the
whole of the donor’s property; it may be made even to
an heir or a stranger. (See Hamilton: 1982: 524).
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The subject of a gift includes amongst others, a debt,
actionable claim, corporeal or incorporeal property,
negotiable instruments, property 1let on lease,
insurance policy etcetera. (Ajijola: 1983: 294). (For
more details on the essentials, conditions, death-
illness, possession and revocation of gifts see
references supra.)

The Law of Gift hence make it possible for the son to
augment his mother’s share especially where she played
an influential role in the accumulation of his wealth
or for benevolent reasons; for the father to augment
the shares of his daughters inter vivos and can thus
live with the conscience that he has treated his
offspring equitably if they are of course deserving of
it. Sometimes a man’s son can be the black-sheep in

[ 3 ~ :’ﬁ: - » » -
the family and kn9¥é§bffﬂl_;=¥=§q55hare 1s pre
determined and thereforarhencannotibe disowned, will

not make him mend his|we could act as a

deterrent. It also allows the husband to, in addition
to stipulations as faFas dower (which:could be prompt
or deferred) is condeprnled) Ftd Igiftiiproperty to his
wife immediately interS Wivés! o las not only to
indirectly augment her share, but by so doing, he can
simultaneously cater for the needs of their nuclear or
basic family should he predecease her by ensuring for
example that their main asset which is normally their
house, does not have to be sold in order to be divided
amongst undeserving or distant and even disliked heirs
to give effect to the Islamic law of succession.

Dower (Mahr):

Mahr is translated into English as dower since there
seems to be no other suitable word. (Bulbulia: 1983:
431). For an introductory background see Chapter Two
pp 29-30 supra. T. Rahman infra defines dower (mahr)

as "that financial gain which the wife is entitled to
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receive from her husband by virtue of the marriage

contract itself whether named or not in the contract
of marriage. He makes mention of dower being called

"a consideration for the proprietorship of the uterus"
giving it to my mind an unwarranted sexual
connotation. As Ajijola points out "it is a property
incumbent on the husband, either by it being named in
the contract of marriage or by virtue of the contract

itself as opposed to the usufruct of the wife’s person

(my emphasis). (Ajijola: 1983:154). However, the
former is probably reflective of the Shafi’i view on

the subject (see infra).

Nevertheless, every lawful object that is of value eg
money, immovable property etcetera may be fixed as
dower. The two kinds of :

dower which is subdivi@edlintolprempt] (paid at time of
ower (payable on

e-firstly, specified

marriage or on demand)_ d

and defarred 4
dissolution of !Ellg!liﬂg!!"- divorce) and
secondly unspecified,~proper or customary dower which
is determined in keeﬂiﬁ?\ﬁ%ﬁg;g Hower settled upon
other female members HfﬁéﬁgﬁfiéhéQﬂQ)Eamily and other
criteria for example social position of the woman’s

family, wealth of the husband, the wife’s personal

qualifications etcetera.

Dower according to the Hanafi school of thought, is a
condition precedent to the lawfulness of the marriage
contract. According to them, therefore, a marriage
contract without dower is not lawful. According to
the Shafi’i school of thought, dower is no condition
for a marriage contract and without dower a marriage
contract shall be valid. The reason for this
difference of opinion is that Hanafi jurists regard
the marriage contract itself as the basis of the dower
becoming due whereas the Shafi’i consider consummation
to be the basis of it becoming due. If the marriage
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is contracted with the condition that no dower is
necessary, the condition is regarded as void and
proper dower (unspecified) subject to the above-
mentioned criteria shall now become due. (T. Rahman:
1978: 1l: 223-4)

A bride is normally represented by her marriage
guardian but in Hanafi law a sane, major female may
negotiate her own dower. She may also set her own
limits and opt for a minimal sum. The husband is held
personally liable for the payment of dower except when
he, as a minor, was contracted into marriage by his
guardian. The liability will then rest on his
guardian (usually his father). If the minor dies, his

guardian must pay the dower to his widow. When he
uﬂﬂﬁgszzﬂtgzp;sponsibility il

becomes a major it once-—

he decides to uphold thel "7'-”'7‘"7“:'_ gi_'._'g-ﬂ
accepts it). As far icerr
there is no. maximum onjjith
upon but in Hanafi law there is a minimum amount. As
Nasir also points outléﬁggéEfgsggﬂggﬁ%Tng set on dower
but there is no such' cofsensus of tHe minimal dower
between the different schools. (Nasir: 1986:80).

eement (that is,

specified dower

ich may be agreed

The agreement may be made orally or in writing.
During the subsistence of marriage the wife may reduce
the dower or the husband may augment the fixed dower.
Doi states it as follows: "The amount of dowry may be
increased or decreased by the mutual consent of the
husband and wife, at any time after marriage, and this
is laid down in the Quran 4:24." (Doi: 1984: 166)
A woman who is a major has herself the authority of
realising her dower from her husband. If she is a
minor her father, and in his absence her guardian, may
do so. The dower debt takes precedence over all
rights acquired under a will or by inheritance. The
widow on the death of her husband can realise her
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dower from the property of her deceased husband. The
widow has the right to maintain her possession over
the property of her deceased husband till her unpaid
dower debt is paid to her. (T. Rahman: 1978: 1: 218-
227; 233; 235; 242).

This is a very cursory summary of some of the rules of
dower. For a more detailed outline and the position
of some other countries on it see T. Rahman (ibid.,
218-48). Nasir (1986) also gives a full account of
the rules pertaining to dower and as pointed out in
Chapter Two p 29 supra it must be noted that he
confuses the Hanafi view that dower is an essential
condition for the validity of marriage with that of
the Shafi’i view where it is not. He gives finer

details on certain a

that a vague dower, fqg
be valid, without howéve
contract itself, but the |d 1 1e
due (ibid., 80). The dower becomes the right of the
wife once the validl Bontravt! i ¥8nciuded. The
deferred dower becomEEE§§§§£&§ Qﬁ}Péﬁe date agreed
upon, otherwise it shall become payable immediately on
the earlier of the 2 events: divorce or death (ibid.,
81). If the specified dower is increased then such an
increase becomes claimable by the wife together with
the basic dower. Similarly, a wife possessing full
legal capacity may alleviate the husband after
marriage from the paying of all or part of her
specified dower, since it is her exclusive property
and thus she can dispose of it in any way she likes
(ibid., 82-3). For further details see (ibid., 78-

92).

ng the marriage

equal shall be

Dower is seen as a precautionary measure against the
husband’s arbitrary power of divorce. If the marriage
was not consummated, the wife is entitled to a
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suitable gift, if the amount of dower had not been
fixed, or one half of the agreed-upon dower (Q.2: 236~
7). If the marriage was consummated, the total amount
of dower is due immediately. (Esposito:1982:36).
Islam makes the dower the property of the wife and the
husband has no right to manipulate her to use it in
any particular way. The dower is hers exclusively and
is considered a form of security against the
uncertainties of the future eg. divorce or separation
or death of the husband (Saadawi: 1982:200). The
Quran (4:19) also prohibited the husband from taking
back the dower or any other gifts he had already given
his wife. "A dower debt is a simple debt payable
before the distribution of assets of the husband and
it gives a lien over the property in favour of the

widow’s personal

widow whose dower has n
right of retention - [EdIFEtaifland not to obtain
possession of her husbandfg BetAte) Until her debt is
paid. Thus, her unpa I-t make her the
owner of this property———ﬂowever——it—ts not a secured
debt for no priority E@‘Eﬁﬁgﬁhggﬁﬁﬁg“W1dow over the
other creditors. But,Yit5i&!aBtiohdbld, heritable and

according to some other views, it is also
transferable. Thus it has priorities over legacies,
and inheritance rights of heirs". (Ajijola: 1983:
158-9).

Esposito points out that the right to dower conferred
on a woman because of Quranic prescriptions is meant
to protect her financial position after marriage
(1983: 24) and is compared to an "economic right"
(ibid., 107). By way of interest, among the first
usages of Qiyas (analogical deduction - a source of
law), was the fixing of the minimum dower payable by
the husband on marriage as ten dirhams in Kufa and
three dirhams in Medina (ibid., 7). In the case of
the division of dower where the proportionate amount
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had not been mentioned in the contract, the allotment
was determined on the basis of local custom (as a
source of law). This method continued to be used in
modern times (ibid., 127). Esposito brings to our
attention that dower (mahr) must be distinguished from
dowry (jihaz) since dower is a payment due to a wife
from her husband at marriage (and never vice-versa)
while dowry is the obligation of the bride’s family.
In Pakistan a High Court decided that intentional non-
payment of dower is grounds for divorce. Dowry does
not have its origin in Islamic law and is therefore
not obligatory. It is however a well established
custom, which custom is still practised by Muslims in
South Africa. It consists mainly of property items
such as clothing, money and Jjewellery. It created

Act to regulate thlé;__In_its—marﬁJprov151ons the
pride was made sole owner'of the 'ddwky, bridal gifts
and presents as opposéﬁT%é1Eﬁélﬁﬁ§53ﬁaﬁand his family,
its value was also limited etcetera (ibid., 87).

As already indicated in Chapters One (p 9) and Two
(p29)  supra, in pre-Islamic Arabia the word sadaqg
represented the husband’s gift to his wife, while
dower (mahr) was paid to the bride’s father. However,
Islamic law made dower payable not to the bride’s
father, but only to the bride herself. Like the
contract itself, this action also made the woman a
party to the contract and so the marriage agreement
could not be considered a sale. (Esposito: 1982:24).
This is also reflective of a gradual change in the

social system.

Powers, in his discussion on dower, refers to it as a
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"bride-price"; however, this must be distinguished

from a sale. He says that the "sources manifest
sensitivity to the distinction between marriage with
and without a bride-price (sadag). ©On the one hand

the Quran repeatedly refers to its payment as an
essential condition for a valid marriage but that in
the hadith literature there are numerous references to
cases where marriages were arranged without it". It
also seems as if he confuses sadaq (payment of a sum
of money to the bride besides the dower to her father)
with dower because he writes that Aisha (one of the
wives of the Prophet (P.B.U.H)) scolded women who made
themselves available to the Prophet (P.B.U.H) without
requesting a bride-price. According to my
understanding this is clearly indicative of a pre-
7 marriages by
4l talk about an

Islamic custom wher

purchase. He then [Jgoésd
"unendowed"” wife indicati At ||he is actually

thesis that the

talking about dower. is
unpaid portion (deferfed) of the hrldejbrice served as
insurance against the ggﬁs@igﬁ}{; ig:ﬁ';%i’a husband might
predecease his wife wf%ﬁ&EEEfég%fﬁaJ;Eﬁill and if the
bride-price was not stipulated at time of marriage and
if the husband died intestate or without providing for
her in a will, then she had no claim against his
estate because he is of the opinion that in proto-
Islamic law (Islamic law at time of Muhammad (P.B.U.H)
as opposed to today) a husband and wife did not
inherit from each other upon intestacy. However,
because of the position held by an earlier authority,
the unendowed wife is entitled to both a share of
inheritance and a bride-price. He is also of the
opinion that Roman Law may have exerted an influence
on the formation of Islamic law but acknowledges that
there are differences too. On this point see also
Mundy {1988:28; 97-2 and Powers: 1986: 76-7; 81-2;

86) .

JC)
3
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The most important Quranic verses dealing with dower
are namely: Quran, 4:4 (in which the basis of the law
of dower is found), 4:19. 20, 21, 24 and 25; 5:5; 2:
229, 236 and 237.

It is my contention that dower must not be seen as a
symbolic or minimal sum as once advocated by the
Caliph Omar only to retract his opinion (cf Chapter
One p 15 supra) but is to be seen and used as a
powerful weapcon at the disposal and defense of the
wife. Hence when Nadvi (1989: 55) states that: "Rich
people today give the plea of Mahr -i - Fatima (the
amount of dowry paid by Hadrat Ali to Hadrat Fatima
the daughter of the Holy Prophet at time of their
marriage = 400 dirhams) and some fix the minimum

is an

-l

(my emphasis). luuu i i point he brings
to light is, that it -li il e woman herself
because she fixes hef_5Wﬁ—ﬂGW€f_Eﬁﬁ—§édly she allows
herself to be explo}@écp batahse “6HE has no other
perception of doweru L.f:‘?c[aﬁ‘é{ \it( Héing a symbolic
requirement of marriage. In the light of this she
cannot be blamed for its ensuing consequences, in the
event of some or other unpleasant happening in the

future, It is here that the marriage officer/Imam

should be encouraged to inform her otherwise.

Mahmood states that the very low share of the widow in
the husband’s estate, which in those cases where her
mahr, too, is nominal, creates great hardship (my
emphasis). He writes of a case he personally knows
(of district Jannpur in Uttar Pradesh (India)) where
the mahr of a young widow was stipulated to be payable
at Sharh Fatima (calculated to be nearly Rs 32 in that
case); and in her husbands heritable property her
share was about Rs 1,000 with which she had to spend

https://etd.uwc.ac.za



162

the rest of her life. (Mahmood: 1977: 166 =-7).

In Ismail v Ismail 1983 (1) SA 1006 (A), the Appellate
Division held that the polygynous union between the
parties concerned should be regarded as void on the
grounds of public policy and so were the customs and
contract which flowed therefrom and were consequently
unenforceable and that the appeal accordingly, in so
far as it 1is related to, amongst others, the
appellant’s claim for delivery of the deferred dower
should fail. Hence, with due recognition being given
to Muslim  Personal Law and its subsequent
implementation, the plight of the women can also be
alleviated because marriage and dower go hand in hand
and if the Muslim marriage is given due recognition,

e e e
,i | Ar :I ai‘
evidence of what can !EEE g! il. !

this case a Moulana’s ruling in favour of the
appellant was disregayded? ERSITY of the
WESTERN CAPE

concerned, and until e Ismail case is

of interest, in

It must be remembered in terms of South African Law
that Islamic law only allows for a marriage out of
community of property with the exclusion of accrual
(profits made during marriage), hence even if parties
abide by this, the marriage per se provides no
economic relief to the wife, hence dower must be
effectively used by her to overcome this situation.
Dower as an ante-nuptial settlement can be effectively
regulated via a pactum successorium which is a
succession clause stipulating in an ante-nuptial
contract how the parties wish their property to be
disposed of after their respective deaths (in this
case in terms of Islamic law of course). In this way
provision can, for example, be made for a wife’s
deferred dower, to which she is entitled besides her
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inheritance, and at the same time the wife can
stipulate what she wishes to be done with her dower in
the event of her death. 1In any event, this dower debt
has preference over any legacies or inheritance rights
of other heirs, but it would amount to killing two
birds with one stone and will not disturb the Islamic
shares of inheritance in any way. Thus they regulate
their marriage in terms of both South African and
Islamic law, hence preventing a possible future
polygynous marriage ( a boon for the wife) and they
will regulate the disposal of their property and also
comply with the Islamic law of succession.

Ali is quoted by Minault (1985: 303) as saying that
"In matters of inheritance, it is true that a daughter

from her paternal homel[: marriage, and in
addition, she is enti
husband, so an unequa sritance is only

just to her male SLbllﬂbiﬁ-Fﬁﬁwgyégﬂiﬁnls provision in

roperty" (my

dower) from her

emphasis). Ali thus rejects the conservative
Modernists argument (p 136 supra) that since the girl
also gets dower from her husband, therefore if her
inheritance share equalled that of her brother, it
would constitute inequality rather than equality and
would be unfair to the brother.

Under the heading "marriage® Ali writes of useful ways
to derive maximum benefit from dower. It is also
necessary he says "to reform the giving of dower, (so
instead of demanding) a huge dower at the outset (of
marriage) in the hope that it will discourage divorce
(which) only embitters family relationship, (m)ore
beneficial, in terms of protecting the wife’s
interest, is the placing of stipulations in the
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marriage contract. For example, the husband would
agree to pay a higher amount only in the event of
divorce or a second marriage, and the wife would agree
not to demand payment except under such conditions ...
The wife would have security without demanding a
ruinous dower, and the husband would know that he
would not be liable to a high payment except under
certain specific conditions." (Minault: 1985: 315).
Although it has its social merits, this however would
defeat and undermine the economic purpose of dower and
in any event the wife can stipulate in the marriage
contract that she would be entitled to a divorce upon
her husband remarrying whilst the first marriage still
subsists. He also excludes death as being amongst such
conditions. Other reforms might include ."the

d;__;,Jl.---ﬂ""""-""""v—-...,_.,_,h_b that greedy
' ' hei¥ hands on it and

thus profit unlawfﬂﬁi];" rim || SHeir daughter’s
:rgument does not

postponement of the

marriage." (ibid., 315 316) . .
hold much weight becaﬁgé_if_TE_féqﬁfaéa as the wife’s
exclusive property té-égx$ﬁ%ﬁIngéﬁg pleases. "In
addition, other systé“gc§91§£y§eﬁfxgéh be devised to
ease the strain on the husband. For example, a
government servant, with a regular salary but no
inheritance, could set aside a fixed proportion of his
monthly income as dower."” (ibid., 316). This is an
excellent suggestion and also makes one think of a
regular monthly investment which would achieve the

same effect.

He goes on to suggest a reform of the custom of dowry
since the wasteful expenditure on dowry has reached
ridiculous proportions. He suggests that instead of
giving her the whole dowry at once give her a few
items upfront and the rest in form of money or
securities or the right to income from land, funds
which would be under the bride’s control and used for
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some agreed purpose. (ibid). This is also a good
suggestion because dowry as a custom is basically
still practised in some Muslim communities in South
Africa, although it is not an Islamic obligation, and
they can certainly benefit from this type of reform
suggestion. This is also then another way for the
father to already during his life-time, augment his
daughter’s share of inheritance by giving her a

beneficial dowry on marriage.

Anderson has very ingeniously realised the inherent
power of dower as an economic tool at the wife’s
disposal. He mentions that although reformers have
felt unable to do anything about the inadequate
treatment that the widow receives as far as her paltry
the

uest even to an

inheritance share

Egyptian provision off} "W"""“"’”"‘""' bag

heir, that this situﬁ 'I : =ver, be somewhat
remedied by the dev1c o . - !ls for a large sum as
deferred dower, payabte—on—widehccd—dr divorce. Thus
he rightly notes that-retdn £d thé/ ¥4 of inheritance
is not necessary. A% he WA icdsC R 'somewhat similar
result could, indeed, have been achieved previously by
the device of contracting to give the wife a suitable
sum as "deferred dower", which would then be a debt
against the husband’s estate. This would have the
further advantage, from the wife’s point of view, that
it would be both irrevocable and available on divorce

as well as widowhood -_so the device is still of

1

obvious value, but it might for these ver easons
sometimes be less acceptable to Muslim husbands. (my
emphasis) (Anderson : 1965: 355-356 fn 12). Be that

as it may, these measures do not only benefit the wife
but indirectly is also of benefit to the husband
because in the final analysis it offers more security

to their family as a whole.
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Question 60 of the guestionnaire issued by the South
African Law Commission read as follows: "Which court
or body should, in your view, determine questions
relating to Islamic law?" A number of respondents
made the following proposals : "A special Division of
the Supreme Court or a separate Family Court should be
established for members of all groups as recommended
by the Hoexter Commission with jurisdiction to hear
and adjudicate wupon all matrimonial and related

matters ... In so afar as matters concerning issues
involving Islamic law, the Judge of the Special
Division or of the Family Court could be assisted by
two qualified Muslim Jurists... The jurisdiction will
include all matters arising or flowing from the
recognition of Islamic marriages such as (amongst

A similar but slightlyr-ﬂ' ; posal was made by

one respondent:
"Tn the first phasLTN{ﬁeFRﬁ]éEB%fﬁlon of Muslim

personal law)... caf’ F'pel %ﬁﬁleﬁléﬁéd through the
existing courts in South Africa. A supreme court
judge should, in cases concerning Muslim Personal Law,
be assisted by an assessor, who is qualified in
Islamic law. Whilst this interim measure is 1in
operation, preparations should be made for the second
phase of the implementation through Shari’a courts
manned by highly gualified and experienced Shari’a
judges. In addition... an Appellate Division should
be instituted sitting only when appeal cases beyond
the jurisdiction of the Shari’s courts were filed and
consisting of a senior South African Judge and Shari’a
court judges. A Code of Law, governing these Shari’a
courts, has to be formulated. The Muslim community is
advised to form the Muslim Personal Law Board in South
Africa consisting of the Ulama, legal experts and
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Academics, as well as the representatives of all the
organisations in order to supervise and safeguard the

Shari‘a."

Anderson is of the opinion that "this adds greater
urgency to the codification of family law as a whole;
for the graduates of modern law schools are well
fitted by their training to interpret and apply a
codified law but not to search for the dominant
opinion in a multitude of medieval texts. In the
sphere of family law I expect codes of future to
retain a form which can be regarded as essentially
Islamic, although they will include much which had
little or no place in traditional law of the past
(here for example I feel that one can include clauses

in a contract of magl; {~if v
will be entitled to aldivercelsh
a second wife while[][

subsisting or provis]

deferred dower etceteraT———fn—part—theBe codes will be
based on a w1desprea&—' e’ of ebldvidigevice ... but I

expect that its more" “ektravadant lextensions will
increasingly give way to a much more rational
interpretation of the ancient texts". (Anderson:

1971: 29-30).

E. Moosa (1988: 69) writes that "[f]Jor women as a
socially disadvantaged group Muslim Personal Law could
have several consequences. As stated... Muslim
Personal Law as presently practised in South Africa do
not account for the changed social conditions which
affect the status of women". It is however my
contention that this status quo can indeed be improved
as indicated within the framework of, and not
conflicting with, provisions and principles of the
main sources of Islamic Law namely the Quran and the
Sunna, but, for these improvisations to be of any
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effect, we need Muslim Personal Law to be recognised
in the South African legal system.

UNIVERSITY of the
WESTERN CAPE
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CONCIL.USION

Having researched the areas of marriage and succession relevant
to my dissertation, I conclude that it is imperative that Muslim
Personal Law be given its due recognition and eventually be
implemented in the South African legal system as part of its
statutory law. Although there has been (and still is)
considerable criticism towards this step, although not unfounded,
the benefits of its future implementation far outweigh its
disadvantages. In so doing many dilemmas with which Muslims are
faced daily in their lives (and deaths!) can easily be resolved.
This condonement in no way implies that Muslims are now

compromising their religion in the process.

At a conference held at the University'of the Western Cape during
May 1990 by a broad base of
discuss how Muslims could play
struggle for a free South Africa, T
whether Muslim Personal Law wil

0
J ii‘L
Africa. (Allie: 1990: 3/4: 7).

UNIVERSITY of the

In a private sitting at this cénferente 'Mavlana C.M. Sema! of
Newcastle implored that Muslims, before the new constitution is
made, must ensure that Islamic law is recognised and safeguarded
in the future constitution of South Africa. Sheikh M.F.
Gamieldien! of cCape Town gave the assurance that the modus
operandi is to be worked out by Muslims themselves and that the
South African Law Commission is keen to leave its implementation
at the discretion of Muslims whether via Shariah courts, ordinary
courts or other options etcetera. However, as E. Moosa’ pointed
out, it must be remembered that this assurance had been given at
a commission level only. Once this is done, it would allow
Muslim lawyers trained in South African law, to play a more

, p-organisations to
I R N EANERL
ey o B il Jorlmrd il

ant role in the
es discussed was

.

in a free South

! Both members of the South African Law Commission.

% Guest speaker at this private sitting. See also
bibliography p 195 - 6.
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beneficial role in the Muslim society since Islamic law in this
form would be more accessible to them. Gamieldien concluded that
although the differences between the South African law and
Islamic law is a contentious issue, the bottom line is that
Islamic law must take precedence over the South African law
wherever a dispute arose. It seems that the idea of polygynous
marriages, and, I assume, its ensuing consequences, is also
accepted and therefore no longer really an issue. He further
pointed out that there is no denial that this could be seen as
a strategy on the part of the various constituent government
parties to indirectly gain Muslim support in the political arena
and that it is important for Muslims to be aware of this.
Whether, however, Islamic law is to be implemented wvia the
African National Congress, National Party or Pan African Congress

is not the issue but it is more important that we, as Muslims,
i I

only be ignored
ather have South
African Law continuing to override Islamic law in these areas
bearing in mind that we are a h@55¥f9$5éggﬁﬂﬁhFWhat would its
implications be for the generations 'of Misiimé ko come?

There is also the fear that such a system may be dominated by
views of the traditional conservative Ulama which would stifle
any new thoughts and developments. However, as regards the
reform of Muslim Personal Law in general and specific areas, one
faces the question as to whether Islamic law should change with
the vicissitudes of time. There is no denial that Islamic law
is flexible and can be changed to become more compatible with the
changing social and political ethos of Islamic society as use can
be made of certain devices contained in the sources of law (see

Chapter One p 10 - 12 supra).
I am in favour of reform where circumstances necessitate it.

This however also does not mean that we have to borrow directly
from forerunner countries in this regard. We have to look at
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reform in the light of whether it is really necessary in its
respective fields and whether alternative solutions are found in
Islamic law itself having regard to the peculiar circumstances
existing in South Africa. I have attempted to show that,
technically speaking, Islamic law contains tools which can
alleviate the specific problems encountered in this dissertation.
They can be developed and be put into effect in the light of
suggestions noted in Chapter Six supra.

UNIVERSITY of the
WESTERN CAPE
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SOUTH AFRICAN LAW COMMISSION

ISLAMIC MARRIAGES AND RELATED MATTERS

UNIVERSITY of the
QUESTIONNAIRER N CcAPE

(RETURN DATE: 29 FEBRUARY 1988)

* The completed questionnaire must
please be submitted to:

The Secretary

S A Law Commission
Private Bag X668
0001 PRETORIA
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BACKGROUND INFORMATION
. The South African Law Commission

The Commission is an independent statutory body established by section 2
of the South African Law Commission Act 19 of 1973. The Commission
consists of seven members who are appointed by the State President and
who are representative of wvarious branches of the legal profession.
The chairman of the Commission is a judge of the Supreme Court of South
Africa. Where an investigation requires specialised knowledge the Act
makes provision for the zppointment of experts either as additional members
of the Commission or as members of a committee appointed for purposes of a

specific investigation.

The objects of the Commission are to do research with reference to all

branches of the law of the Republic in order to make recommendations for

the development, improvement, moderr form thereof.
—_—

The Scuth African L. Commission is in an investigation

into certain aspects of Islamic marrid egal consequences in

South African law. With a view to asSisting—the—Commission In its inquiry it
would be greatly appreciated if youl wbLid" Eg}ﬂb‘&hm;ﬂ; as to complete the
attached questionnaire and return it to itRe] Cammission” 8t the above address
by not later than 29 February 1988.

When an investigation has been completed, a report and a draft Bill (if

any) are submitted by the Commission to the Minister of Justice.

* Origin of the investigation into Islamic marriages and

related matters

The investigation has a history of representations and events extending
over a pericd of zbout 10 years. It was first broached in representations
sddressed to the then Prime Minister and other Ministers by the Director of
the Institute of Islamic Sharia Studies in 1975, requesting, inter alia, that

4

(i)
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e

recognition be given to the Islamic law relating to divorce, succession and
guardianshi'p. These representations were then referred to the Commission.
At the time the Commission was unwilling to include the investigation in its
prcgramme, firstly, because it was of the opinion that the recognition of
the relevant aspects of Islamic law could lead to confusion in South African
law and, secondly, because the existing rules of South African law do not
prohibit a Muslim from living in accordance with the relevant directions of

Islamic law.

During the past two years aspects of lIslamic law have been raised in
certain of the Commission's investigations, namely, those into the legal
posi-tion of illegitimate children (Project 38) and intoc marriages and
customary unions of Bilack persons (Project 51}, as well as in the review of
the law of evidence (Project 6) and of the law of intestate  succession
(Project 22). The question was posed time and again whether greater
recognition should be granted in South African taw to the [slamic marriage

and its legal consequences.

Poovalingem MP (House of Delegate
year, the aim of which was to grant
law of succession. The Commissi6f, however, concluded that the problems
connected with the non-recognitiouPBH"IEIE@ETIEM’Trtfé'lating to marriage and
succession are so interrelated thatlitlwodld SerVel no purpose to try to

solve them separately. It was decided to tackle the problems arising from
the non-recognition of the Islamic marriage in a single investigation and the
above-mentioned Bill was then deferred pending the Commission's inquiry.
The present investigation was included in the Commission's programme in
July 1986.

* Purpose of this questionnaire

The purpose of the questionnaire which follows is to ascertain to what
extent Muslims in observing the principles and instructions of Islam come
into conflict with rules of the South African law relating to marriage,
divorce, succession, custody, maintenance and other aspects of the jaw’ of
Persons and the family and to seek solutions for such conflicts.

(i)
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The above-mentioned repr.esentations and the research done thus far have
already identified in theory certain aspects as possible problem areas,
namely, the non-recognition of the Islamic marriage, divorce and intestate
succession. However, confirmation of the fact that in practice problems do
exist in these areas and information as to how it affects the Muslims in
South Africa can only be obtained from the Muslims themselves. In order
to afford you an opportunity to bring your problems in this regard to the
Commission’s attention, the questionnaire below covers all three of the
above-mentioned aspects as well as related matters. It is being circulated
amongst those Muslim religious leaders, Muslim organisations, South African
lawyers who are Muslims and other persons who, in the Commission's

- - - - -
opinion, can make a useful contribution.

To be of value to the Commission it is necessary that your answers, where
applicable, should be detailed and that the grounds on which your answers
are based should be furnished. You are welcome to submit memoranda to

Where the questionnzire -
body, it is the intention that the Snswers should reflect the view of the

body concerned and not only theUEJF‘é%ﬁ!Iigﬁgﬂféf the president or
WESTERN CAPE

chairman.

The Commission is well aware that the knowledge which it can acquire from
a study of literature on Islamic law and the interpretation thereof is not
sufficient to enable it to form considered opinions on the problems
concernesi, Therefore the Commission would not like to create the
impression that it pretends to be knowledgable in Islamic law. It would
rather confirm its dependence on experts from the ranks of Muslims in this

respect.

Thank you very much for your co-operation.

(iii)
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QUESTIONNAILIRE

. Istamic authority structures in South Africa
1 Is there any formal hierarchy amongst Muslims in South Africa?
2. Is there any institutive body amongst Muslims which can speak

authoritatively for all Musiims in South Africa and whose pronouncements on
Muslim matters and rules of the Islamic law are binding on all Muslims in

South Africa?

33 What authority does a decision of a body like the Jamiatul Ulama
Transvaal or its counterpart in Natal or the Muslim Judicial Council of the

A

g, Do the said bodies have 3 !'i

do they take cognisance of each otﬁer;_ ,_ronquncgment‘s on lslamic-juridical
‘ . UNTVERSITY of the J

WESTERN CAPE

Cape or the islamic Council have?

ntzat with each other and

I [T

matters relating to Islamic law?

5. (a) Which body or bodies are competent to apply and enforce
Islamic law in South Africa?

{(b) How is such a body or bodies constituted?
6. Which procedures does such 2 body follow?

7. {(a) What sanctions {if any) are available to ensure the

enforcement of Islamic law, if necessary?
(b} 1Is there any appeal against the decision of 2 person or body

who applied or enforced islamic law in the first instence? '

so, to whom?
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8. To what extent is a decision or the advice of an Ulama binding

and is it observed by the Muslim community?

* Contemporary observance and application of Islamic law

in South Africa

9. Are the prescriptions of the Sharia regarding marriage, divorce

and succession in general observed strictly by Muslims in South Africa?

10, Where lIslamic law in respect of any of the above-mentioned
matters is in conflict with the law of the land, does the average Muslim
observe Islamic law or the law of the land?

11. Is lIslamic law as it is [3ppled in Solt

Africa today, in

Iy ga
N dla
UNIVERSITY of the
WESTERN CAPE

accordance with the traditional or has it been

adapted or modernised in some respec

of life?

with the VWestern way

12, {(2) How will a2 member of the Muslim community set about
resolving a legal problem which he has in connection with

the law of marriage or succession?

(b) Will an Islamic authoritive body also advise such a person,
where applicable, on the law of the land?

135 To what extent can changed circumstances and needs lead to the

adaptation of Islamic law?

14, VW hat role coes the interpretation of Islamic law play in the

application thereof and how are conflicting interpretations reconcited?
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* Conclusion of marriage
15. Can you give an estimate of the percentage of marriages entered
into by Muslims in South Africa -

(a) in accordance with Islamic law only?

(b) in accordance with Islamic law as well as South African law?
16. Do marriages entered into in accordance with South African law

only; ever occur amongst Muslims (that is a marriage not entered into in

accordance with Islamic law)?

17. For what reasons do Muslims find it necessary to enter into a

ican law?

marriage in accordance with lslamic as-wel
T NI NI W NI AT
e e e

ll I! !I,lllll

controls marriages in accordance with Islamic law or which advises persons
I T bl : T . "

regarding the conclusion of such mark%glg‘s.é ML wiliy
WESTERN CAPE

18. Is there any Muslim bod a which at present

19. How is a valid Islamic marriage concluded in South Africa?

20. Are Islamic marriages ever solemnised by Muslims appointed as
marriage officers in terms of section 3 of the Marriage Act 25 of 19617 If
not, why not?

21, (2) Are Islamic marriages at present registered in any way?

(b) If so, is registration compulisory?

https://etd.uwc.ac.za
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e

{c) If not, is there any way in which the existence of an Islamic

marriage can be formally ascertained?
(d) Is it desirable that there should be some form of registration

if it does not exist at present?

22. Would you (if you are a Muslim] advise a member of your family

to enter into a civil marriage? Give reasons.

23. It appears as though Muslims are unwilling to enter into civil
marriages. Is this true and if so, why?
24, Do Muslims who enter into a marriage in accordance with Islamic

law encounter any practical problems if they do _not also have their marriage
‘_.mu what problems?

; I‘ -!|| |I I [l'llll .Iw
R — L — - B T SRR

solemnised in accordance with Soutn

15, Is the average Muslim awar L. his Islamic marriage
is not recognised in South African laﬁk[ﬂfﬁﬁ%ﬁ#’gﬁl?ﬁ? he experience this
. 3 .? .

situation WESTERN CAPE

26, Is there a need for the recognition of the Islamic marriage as a

marriage in the South African law? |If so, why?

» Poligamy

7. To what extent do poligamous marriages still occur amongst

Muslims in South Africa?
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28. Would it be acceptable to Muslims if only monogomous mar-~izces
are recognised?

» Matrimonial property

29, In the case where a Muslim enters into a2 marriage in acccrsznce
with Islamic as well as South African law, which matrimonial progsrty

system is usually chosen by the parties -

- a marriage in community of property? or
+ cdivision of property by antenuptial contract? or
+ a 'marriage according to the accrual system?

30. ¥hat in your opinion are thgireassnsifortlie respective choicss as

mentioned in the previous question?

e Is the average Muslim avwarel ‘oF Pkl ditfdrent choices between
natrimonial property systems which e%istih [terms ‘of Bbuth African laws

i2 Would a marriage -
* in community of property; or
+ according to the accrual system;

e in conflict with the principles of Islamic law?
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2§ Status of children

13. Are Muslims aware of the fact that if they do not enter into a
4vil marriage their children are regarded by the South African law as
llegitimate? What is their attitude in this connection?

y, What practical problems are caused by the present legal position

egarding the status of children born from an Islamic marriage?

*  Divorce
B Is there any Muslim body who presently controls divorce in
zcordance with Islamic law in South Africal

(93]

fa) Is there any need tha erms of lIslamic law

should be registered?
UNIVERSITY of the
(b) If not, how is the divorce madelkrown?i P I

Maintenance

& Is a woman whose marriage was dissolved in accordance with
slamic law entitled to the payment of maintenance by her ex-husband,

ither by way of periodicali payments or otherwise?

8. Does Islamic law recognise a right to maintenance-

(8} in respect of a child by both parents;
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(b) against a child for both his parents?

39, Are any problems experienced in the application of the South
African law regarding maintenace In favour of-

-

(a) spouses;
(b} dependent children; and

{c) other dependents?
* Guardianship

0. (a) Are any problems experienced _in the application of South

ﬂmqu. er MUS”m minors?

T NI NI NI NI W]
UNIVERSITY of the
WESTERN CAPE

African Law in respec

{(b) If so, what problems?

* Succession

1. Is it common for Muslims to make wills according to the provisions
of the South African law of succession? If not, why not?

42 In cases where Muslims dispose of their property by will, is it
‘ommon or exceptiona! that they provide in such a will that their estate
ithould devolve according to Islamic law?

3. Does it wcecur in practice that a Muslim only disposes by will of
L
hat part of his estate which he is entitled to dispose of according to

slamic law?
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Does it occur that Muslims provide in their wills fc~ =

=
§.
evolution of their estate in a way which is in conflict with the ru=s =7
qamic law? If so, what is the reason for this?
5
5. " Whom does a3 Muslim in South Africa approach for advics wis—
egard to the drawing up of a will?
g, {a) How does a Muslim dispose of his estate in terms of izizmic

law? Does it take place formally or informally: orally or -

writing?

{b) Does it also apply to that part of his estate in respsct =7
which a8 Muslim has the right to dispose?

Are Muslims in general aware ,,.,Jﬂ“,.ﬁﬂ_"u‘;; ey can provics o

ill that their estates must devolve _I"' llll.“' fraw?

Does it generally occur that |4 Fe-distribution agreement is
ncluded by Muslim heirs to give effettIto Rhellslamic Haw of succession in

rad of succession according to South African law?

Are there any practical problems attached to such

Hi

-distribution agreement?

Does it happen that heirs refuse to agree to a re-distribuiion c

* estate in terms of Islamic law?
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L P Does the division of a joint estate where Muslims were married in

community of property create practical problems? |[If so, which problems?

* Minority

52 . In view of the fact that the lIslamic law does not recognise a
specific age of majority, does the age of majority in South African law and
the legal incapacities resulting therefrom cause Muslims any problems? |If

so, what problems?

53. Do Muslims encounter any

onnectlon with South
ﬁrzﬁrin'ﬂuw’i‘.-:
m

54, What objection, if any, E‘b_M_ﬁ—ﬁa—a_éus ms ve inst the provisions of
the South African law regarding thIeTEJPeFﬁéglﬁa "igfﬂg‘ minor's inheritance in
the Guardian's Fund? WESTERN CAPE

African legal provisions regarding ¢

* GCeneral

(
55 Which other practical problems are experienced as a result of the

non-recognition of the Islamic law of succession?

56. (a) Who should, in vyour view, exercise control over the
administration of Muslim estates?
(b) How would the controlling body or executor know that the

estate should be distributed in terms of lslamic law?
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* Other information

Would you like to suggest any practical solutions for the problems

ich might appear from the questions abovel?

Is Islamic law in itself capable of adapting to modern needs and to
. demands of the South African legal system within which it will have to

srate?

Do you experience any other problems regarding family and
-sonal law and the law relating to marriage as a result of the fact that

amic law is. not recognised in South Africa?

Which court or body should, Tinuyour wiewy tdetermine questions
[ —— ] e Y (S

ating to Islamic law?

How should such a court or %WEE&&LTﬁ*ﬁfél’lslamic law is not
tain or if there is a dispute between'differenti controllihg bodies?

5 Particulars of respondent

(2) The respondent is-

A Muslim

A Hindu

Other denomination

10
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{b) The respondent is residing in-

The Cape Province

"Transvaal

Natal

Orange Free State

{c) The particulars are given-

in my personal capacity

on behalf of an orga
which represents Mus)ims

on behalf of an orga‘ﬁisation ok
which DOES NOT repfdSEWER|SITY of|the

fhucli
uslims ’WESTquN CAPE

{d) The following information would greatly assist the Commission in
further consultation, if necessary, but you are not obliged to

furnish it:

11
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(i} If you completed the questionnaire in your personal capacity
please furnish your name and address:

OR

m- an association or

—
ey

(ii) 1f this questionnaire re e T e e
body please furnish the name-snd.address.

of that association

or body:

WESTERN CAPE

172
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ANNEXURE 2

THE CENTRAL CO-CRDINATING COMMITTET FOR
THE ULAMA OF SCUTH AFRICA )

Por many years since the arrival of Islam in South Africa,Muslims
have teen yearning for the introduction of Islawmic Law in some

form or another to govern thelr affalrs., Various approaches have
been made to the relevant authcréties in the past but without any

measure of success.

On the other hand Islamic Law in scme form or
another has reen introduced in all Muslim countries and Muslim
Perscnal Law has been introduced into quite a few Non-Muslim coun-
tries as well,eg India, Sri Lanka, Singagore etc.

It must now ke kncwn to many of us that a questionaire pertaining
to issues relating to the possible introduction of Muslim Perso-
rnal Law as part of the legal system of South Africa, has been =
received by most of the Ulama, Imams, Muslim lawyers and some of
our -prominant professional men, al he country. This is the
very first time that Muslims -*;.;Tm~_‘:';; een consulted with
“'y kind of recog-

regard te any inclination towards
nition for Muslim perscnal Law l
inheritance). We are all quite-::::;:w:::::::ﬂnerous problems that
our brcothers and sisters have {gQIQq;Rgﬂprfgpmﬂtime to time as a
result of the non-receognition gflqyfiﬂgqgaﬁqﬁgr

marriage,divorce,

Ulema froam the JAMIATUL ULAMA NATAL, the JAMIATUL ULAMA (Transvaal_);i
and the Muslim JUDICIAL COUNCIL (Cape) gathered in Durban cn Sunda?é
the 14-02-1988 under the chalrmanship of MAULANA ABDUL HAQ OMARJEE
of Durban to discuss the questionaire and formulate replies to théf
questionaire. The object of this excercise was to attend to this %
matter in a unified manner so that all the Ulema of the country,
representing and speaking for the overwhelming majority of Muslims,
sheould on this issue present a UNITED FRONT BY REPLYING WITH AN TE

UNANIMOUSLY AGREED VOICE,

A joint reply has already been formulated and i1s being circulated.

to the various Ulema bodies,A co-ordinating committea of Ulema,K |
with memkters from each of the Ulema bodies have been set up to'at-:
tend to this and other matters, Anyone interested and wishing to be
associated with this work may contact t e regional offices of the U,
Council and Jamlats in Cape Town,Durkan and Johannasburgi, g

We soek and hope for the ccoperation of all Muslims in this endea~

vour and hope that it will not ke long before we shall see
of the legal system of South Afriga.

Muslim Personal Law a5 part
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SUMMARY

Muslim South Africans are experiencing situations which indicate
a conflict between the principles of South African Roman-Dutch
law and Islamic law of succession. Hence the pertinent gquestion
of the recognition and application of Islamic law in South Africa
is explored. The central theme of this study is the Islamic law

of succession in so far as it affects women.

Chapter One of the dissertation contains a brief historical
background which outlines on the one hand, the nomadic society,
women and succession in pre-Islamic Arabia and on the other,
their improved position upon the advent of Islam {(seventh
century). It ends with the historical background of Muslims in

South Africa. Chapter Two is devoted to the marriage property

and Islamic law

background against which both

I ]
g,-“ ". "iEmn Three, the South

compatred. These include b-r

of succession Dperate. Therea

f succession are

-nd testamentary

succession, the latter bexngUhi,({uﬁ;ﬁq’]f? ;t}FE Islamic side.
of the

Chapter Four, with the backgrnunds sk tched in Chapters Two and
WES %R\ CAPE

Three, demonstrates the visible internal conflicts between the

Islamic and South African law of marriage and succession as
encountered in South African practice. After evaluating
statistics and alternative solutions in this regard, and having
arrived at certain conclusions, it is proposed that
recommendations about the possible recognition and application
of Muslim Personal Law in South Africa which is at present (see
date of submission of dissertation) enjoying the attention of the
South African Law Commission in Project 59 should see fruition
and be implemented as it can only assist the society in which
Muslims live since it is a vital aspect affecting the daily lives
(and deaths!) of Muslims. Chapter Five covers the whole aspect
of the Muslim testator or testatrix’'s limited "freedom" of
testation and reforms by certain forerunner countries in this
regard which on closer inspection is riddled with controversies.
Chapter Six explores the treatment received by a Muslim

widow/daughter/mother in terms of their respective fixed

https://etd.uwc.ac.za



Yintestate"” shares and its implications for modern twentieth

century society.

This issue, which is the major theme pervading this dissertation,
concerns the fact that the Islamic law of succession is regarded
as a perfect system of law: however, the fact that the "double
share to the male" is an inherent and unalterable feature of this
system which means that a female’'s share is always half of that
of her male counterpart, makes this view debatable. It is
proposed that, in the final analysis, effective use could be made
of certain tools 1like dower, for example, to combat this
inequality without in any way having to interfere with and change
the divine blueprint of Islamic law as is suggested by modernist
Muslim scholars and as is in fact legislated by some Muslim

countries who believe that the changed family structure of modern
ial contribution of the

Muslim families and the greater finame

z = : — e =
f 1 1 ‘fDr‘ M —— . 10 Of =] *
women in a amily calls the reconsider tion women’' s

et
UNIVERSITY of the
WESTERN CAPE

inheritance shares.
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