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CHAPTER ONE

INTRODUCTION

1.1 Research background

Export Processing Zones (“EPZs”) were introduced in Malawi in 1995. EPZs
are one of several types of Special Economic Zones (“SEZs”).! The legal and
regulatory framework for the Malawi EPZs was established by the Export
Processing Zones Act, 1995 (“EPZ Act”). There is also subsidiary legislation
made under the EPZ Act, namely, the Export Processing Zones (Fees and
Forms) Regulations® (“EPZ Regulations”).

EPZs primarily focus on promoting the processing and manufacturing of goods
for export.* The Malawi EPZs-were-thus-intended to provide a conducive
environment for investment-in expori-oriented industries. The reasoning by the
Malawi Government was-that-such-investment would aid economic growth by,
among other things, producing competitive goods for the international market,
diversifying Malawi’s exports and reducing over-reliance on traditional export
commodities.” The Malawi Government is reported to be among other Southern
African governments that introduced EPZs with the hope that the EPZs would
bring foreign direct investment (FDI),° new 'industries and jobs to their

respective countries.’

a b W N

FIAS ‘Special Economic Zones: Performance, Lessons Learned and Implications for Zone
Development’ (2008) 10 (hereinafter referred to as FIAS (2008)). SEZs are generally defined as
geographically delimited areas administered by a single body, offering certain incentives (generally
duty-free importing and streamlined customs procedures, for instance) to businesses which
physically locate within the zone.
Chapter 39:06 of the Laws of Malawi.
Government Notice No. 96 of 1995.
FIAS (2008) 10.
Ministry of Industry and Trade The Decline of Export Processing Firms under the Export
Processing Zone Regime in Malawi (2015) 3 available at https://info.undp.org (accessed on 10
May 2018).
FDI has been defined by the OECD as a category of investment that reflects the objective of
establishing a lasting interest by a resident enterprise in one economy (direct investor) in an
enterprise (direct investment enterprise) resident in an economy other than that of the direct
investor. The lasting interest implies the existence of a long term relationship between the direct
investor and the direct investment and significant influence on the management of the enterprise.
See https://www.oecd.org/daf/inv/investment-policy/2487495.pdf (accessed on 26 April 2019).
Jauch H ‘Export Processing Zones and the Quest for Sustainable Development: A Southern
African Perspective’ (2003) available at http://ccs.ukzn.ac.za/files/jauch.pdf (accessed on 15 June
2018). The other Southern African governments are Zimbabwe, Namibia and Mozambique.
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Recent studies, however, indicate that the Malawi EPZs have not succeeded in
attracting FDI and consequently aiding economic growth as was the intention.®
This lack of success is evidenced by, among other things, the decline in the
number of business entities operating in the existing EPZs over the years.®
The EPZs’ failure has led to some stakeholders questioning the relevance of
the EPZs to the Malawi economy.® Arguing that the EPZ concept is a narrow
and inadequate approach to attracting investment, the stakeholders have
recommended that the country takes a wider approach to its SEZ programme
by establishing multi-sectoral SEZs.** As opposed to only having EPZs (which
focus on manufacturing goods for export), a multi-sectoral approach to SEZs
will entail introducing other types of SEZs which cover a wide assortment of
economic sectors. The hope is that. a wider approach will potentially attract

increased FDI which will-resultin-more benefits-to the country’s economy.

Following the above-stated recommendation, the Malawi Government, in
December 2017, announced that it had commenced the process of setting up a
legal and operational framework for the proposed multi-sectoral SEZs.* The
announcement was made ‘through'the Malawi Trade and Investment Centre
Limited (“MITC”) which'is a state-owned company., The MITC was incorporated
by the Malawi Government (through the Ministry of Industry and Trade) on 2
December 2010 and is recognised under the Investment and Export Promotion
Act, 2012 (“IEP Act”) as a company which is generally mandated to facilitate

investments in Malawi in accordance with the IEP Act. *3

Ministry of Industry and Trade (2015) 8.
Ministry of Industry and Trade (2015) 9.

10
11
12

13

Ministry of Industry and Trade (2015) 3.
Ministry of Industry and Trade (2015) 17.

Chinamulungu O ‘Special Economic Zones project takes off — MITC’ The Nation Online 27
December 2017 available at http://mwnation.com/special-economic-zones-project-takes-off-mitc/

(accessed on 10 May 2018).
Part Ill of the Investment and Export Promotion Act, 2012. Chapter 39:05 of the Laws of Malawi.
2
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1.2 Research objectives

It has been observed that an effective legal and regulatory framework is the first
of several steps necessary for the development of successful SEZs.** The
failure of Malawi’s EPZs might have partly resulted from inefficiencies in or
ineffectiveness of the country’s EPZ law. As Malawi intends to introduce
diverse SEZs, this study seeks to propose a legal and regulatory framework

that would be sound enough for the intended SEZs.

The study analyses the current Malawi EPZ law against international best
practices in the development of SEZ laws and identifies shortcomings in the
Malawi law that need to be remedied. The study also analyses Zimbabwe'’s
new SEZ legislation with the aim of drawing lessons that could potentially assist
in shaping Malawi’'s SEZ legal framework. The choice of Zimbabwe as a case
study is motivated by the-desire to learn-from experiences of fellow countries
within the SADC and COMESA regions.-ltis-also motivated by the fact that
Malawi and Zimbabwe have for several years had a vibrant trade relationship

which would extend to a commitment to share experiences.™

Learning from the above-:stated assessment and. bearing in mind relevant
circumstances prevailing .in. Malawi, the study, proposes a legal and regulatory
framework that would be sound enough to create a conducive environment in,

and potentially enhance the performance of, the Malawi SEZs.

1.3 Research guestion

From the outline in the preceding paragraphs, the main question to be

addressed in this research is: What kind of a legal and regulatory framework

14

15

Farole T. Special Economic Zones in Africa: Comparing Performance and Learning from Global
Experiences (2011) 11 available at https:/openknowledge.worldbank.org/handle/10986/2268
(accessed on 11 May 2018) (hereafter Farole T (2011)). The other steps to SEZ development
include: de facto implementation; location of a zone; infrastructure quality; policies to promote links
between SEZs and domestic economy; co-location of SEZs with trade gateway infrastructure;
supporting domestic investment in the zones; addressing social infrastructure needs; improving
approach to social and environmental compliance issues: and effective monitoring and evaluation.
Apart from both countries being members of SADC and COMESA, Malawi and Zimbabwe have
also previously entered into a number of |Dbilateral trade agreements. See
https://mitc.mwi/trade/index.php/bilateral-agreements-between-malawi-and-zimbabwe.html. See
also https://edf.mw/index.php/trade-guidance (both accessed on 27 May 2019)

3
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1.4

would be sound enough and capable of improving the investment climate in
Malawi SEZs? A detailed answer to the main question would require that the
study also answers the following sub-questions:

() What are the international best practices in developing legal and
regulatory frameworks for SEZs?

(i) Is the current legal and regulatory framework for Malawi EPZs in line with
the international best practices or does it have any shortcomings?

(i) If any shortcomings exist in the legal and regulatory framework, how do
they affect the performance of Malawi EPZs and how can such

shortcomings be remedied?

(iv) How has Zimbabwe embraced. the international best practices in its new

SEZ laws and whatlessons can Malawi-learn?
(v) What recommendations can be made for the development of a sound
legal and regulatory framework that would be capable of improving

investment in Malawi-SEZs?

Significance of the research

Over the years, there has been a global proliferation of SEZ types which are
more diverse than the traditional EPZs.*® Having had an unsuccessful EPZ
programme spanning over two decades, Malawi now plans to follow the global
trend by introducing multi-sectoral SEZs. Thus, the country intends to take a
broader approach to SEZs. It is hoped that such broader approach will attract
more local and foreign investment, which will eventually contribute to economic
growth.’

16

Zeng DZ ‘Special Economic Zones: Lessons from the Global experience’ PEDL Synthesis Paper

Series No. 1 (2016) available at
https://assets.publishing.service.gov.uk/media/586f9727e5274a130700012d/PEDL Synthesis _Pa

per_Piece_No_1.pdf (accessed on 17 June 2018) (hereafter Zeng DZ (2016).

" Ministry of Industry and Trade (2015) 17.

4
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Several SEZs around the world have not been as successful as they were
intended to be due to various factors including deficiencies in the host
countries’ legal and regulatory frameworks.'® It has been noted that in cases
where SEZs have succeeded, the setting up of an effective legal framework is
the first among the steps necessary for SEZ development.’® It is therefore
crucial that as Malawi plans to expand its SEZs, the existing EPZ programme,
including its legal and regulatory framework, should be assessed. Such an
assessment would provide lessons which would assist in developing a sound
legal and regulatory framework for the future. Inefficiencies in the SEZ legal
and regulatory framework would likely contribute to yet another failure of an
even bigger program for Malawi.

1.5 Research methodology

This work was a desktop research. Primary resources of information included:
the Malawi EPZ Act and EPZ Regulations-made thereunder; reports published
by the Malawi Ministry of Trade and Industry; and publications by international
organisations/ institutions such as the Organisation of Economic Co-operation
and Development (OECD) and the Foreign Investment Advisory Service
(FIAS), which have developed princ¢iples that are regarded as best practices for

development of SEZ programmes:?°

Most of the relevant materials were accessed on the internet. The course
materials made available as part of the “Project Finance: Special Economic
Zones” module of the LLM in International Trade, Business and Investment Law
programme were also used. Research was also carried out at the libraries of

the University of the Western Cape and the University of Malawi.

% Farole T (2011) xiii.
° Farole T (2011) 11.

20 See Farole T & Kweka J ‘Institutional Best Practices for Special Economic Zones: An Application
to Tanzania’' Africa Trade Policy Notes (2011) 1 available at
http://siteresources.worldbank.org/INTRANETTRADE/Resources/SEZTanzaniaPolicynoteFinal. pdf
(accessed on 17 June 2018). See also MENA-OECD Investment Program ‘Towards Best Practice
Guidelines for the Development of Economic Zones’ (2009) 10 available at
https://www.oecd.org/mena/competitiveness/44866585.pdf (accessed on 15 May 2018) (hereafter
MENA-OECD Investment Programme (2009).
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1.6

The study has taken descriptive, analytical and prescriptive approaches. The
descriptive approach has been used in providing an overview of the current
EPZ legal framework and existing international best practices relating to SEZ
laws. The analytical approach has been applied in assessing the soundness of
the current Malawi EPZ legal framework against international best practices
and drawing lessons therefrom. A comparative analysis of Zimbabwe’s new
SEZ legislation has been carried out, with the aim of drawing lessons that may
potentially assist in shaping Malawi’s SEZ legal framework. Recommendations
on developing a sound legal and regulatory framework for Malawi SEZs have
taken a prescriptive approach.

Chapter outline

This research is divided into.the following five chapters:

Chapter One

This is the introductory chapter of this thesis. It/is made up of the research
background, objectives, research questions, significance of the research,

research methodology and.an outline of all the chapters.

Chapter Two

This chapter will provide an overview of the different types of SEZs, their
respective objectives as well as their structures. It will also examine the
principles and best practices that have been developed by international
organisations/institutions and the extent to which these are relevant in

developing SEZs.

Chapter Three

Chapter three will examine the existing Malawi EPZ law in light of the
international best practices and will identify any shortcomings that need to be
remedied. It will also present a brief analysis of Zimbabwe’s new SEZ
legislation, with the aim of drawing lessons, if any, that may potentially assist in
shaping Malawi’'s SEZ legal framework.

6



Chapter Four

Chapter four will examine legal and economic circumstances prevailing in
Malawi that are worth taking into account in developing a new legal and
regulatory framework for Malawi’'s SEZs.

Chapter Five

This chapter will conclude the study and make recommendations on developing
a sound legal and regulatory framework for Malawi SEZs. The
recommendations will be made based on the analysis of the existing Malawi
EPZ regime, the international best practices, lessons drawn from Zimbabwe’s
approach to SEZs as well as relevant legal and economic circumstances

prevailing in Malawi.



CHAPTER TWO

FUNDAMENTALS OF THE SEZ CONCEPT AND INTERNATIONAL BEST
PRACTICES IN DEVELOPING SEZ PROGRAMMES

2.1 Introduction

A legal and regulatory framework is one of the building blocks for any SEZ
programme. Before analysing what a legal and regulatory framework entails, it
is important that the SEZ concept is discussed. Such basic understanding
would assist in appreciating the different motivations for, and approaches to,
development of SEZs by different countries and institutions around the world.

This chapter will begin by discussing the definition of SEZs and will provide an
overview of the different types of SEZs and their respective objectives and
characteristics. The chapter will-also briefly-discuss. the history and evolution of
SEZs as well as the trends-and-statistics-in-development of SEZs around the
world. It also examines SEZ development principles and best practices that
have been identified or devised by authors and international organisations/
institutions as well as the extent to which such principles and best practices are
relevant in developing SEZs. The discussion in, this chapter will lay a foundation
for an analysis (in the subsequeni chapters) of the current Malawi EPZ regime
and identification of areas that need consideration and/or improvement in order

to strengthen the legal and regulatory framework for the SEZs.

2.2 Definition of SEZs

SEZs have over the years evolved into various forms and are often called by
different names in different countries.?! This state of affairs has resulted in
various definitions being ascribed to SEZs depending on how they are
conceptualised in a particular country or by a particular authority. Thus, there is

no standardisation of terminology for SEZs and the terminology applied in

* Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 11 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018); also
‘ASEAN Guidelines for Special Economic Zones Development and Collaboration’ adopted by
ASEAN  Economic  Ministers AEM in 2016 available at https://asean.org/wp-
content/uploads/2016/08/ASEAN-Guidelines-on-SEZ-Development.pdf (accessed 4 December
2018).

8
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literature and in common usage can be confusing.? It is not unusual to find that
words like ‘free zones’, ‘free trade zones’, ‘customs-free zones’, ‘special
economic zones’, ‘export processing zones’, are in practice used almost
interchangeably.”® This reflects the linguistic preferences of authorities
implementing SEZs as much as functional differences between different types
of SEZs.**

There are various SEZ definitions, some of which are commonly used in
literature. Most of the definitions attempt to capture the fundamental elements
of SEZs. One commonly used definition is by Farole who has defined an SEZ
as a demarcated geographic area contained within a country’s national
boundaries where the rules of business are different from those that prevail in
the national territory.”® Such differential rules mainly deal with investment
conditions, international trade and customs, taxation, and the regulatory
environment; whereby the-zone-is given-a business environment intended to be
more liberal from a policy perspective.and-more effective from an administrative

perspective than that of the national territory.?

Another SEZ definition simitar to that of Farole states that an SEZ is a delimited
geographic area within a ;country,. with;a zone. management that provides
infrastructure and services to tenant companies, and where the rules for doing
business are different and are promoted by a set of policy instruments that are
not generally applicable to the rest of the country.?” Yet another definition has
coined SEZ as a policy concentrate designed to increase growth by creating an

economic environment which offers significantly better investment and

22
23

24

25
26

27

Palit A & Bhattachargee S Special Economic Zones in India: Myths and Realities (2008) 6 and 7.
MENA-OECD Investment Program ‘Towards Best Practice Guidelines for the Development of
Economic Zones' (2009) available at https://www.oecd.org/mena/competitiveness/44866585.pdf
(accessed on 15 May 2018).
MENA-OECD Investment Programme (2009) 4. See also Costachie S ‘Free Zones, Some
Theoretical Aspects’ (2008) 11 Annals of the University of Craivora: Series Geography 138 139.
Farole T (2011) 23.
Baissac C ‘Brief History of Special Economic Zones and Overview of Policy Debates’ in Farole T
‘Special Economic Zones in Africa: Comparing Performance and Learning from Global
Experiences’ (2011) available at https://openknowledge.worldbank.org/handle/10986/2268
(accessed on 11 May 2018) (hereafter Baissac C (2011)).
Ge W ‘Special Economic Zones and the Opening of the Chinese Economy: Some Lessons for
Economic Liberalization’ (1999) 27 (7) World Development 1267; also Hamada K ‘An Economic
Analysis of the Duty-Free Zone’ (1974) 4 Journal of International Economics 225.
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2.3

operating conditions than the rest of the domestic economy, and ensures that

conditions of international competitiveness are created.?

It is worth noting that Farole’s definition of SEZs has been subjected to critique.
It has been argued, and Farole has acknowledged, that the definition may not
fully capture the reality of SEZs because some countries make no distinction
with regard to taxation laws in their SEZs and the rest of the country.? It has
further been argued that other countries have done away with the geographic
spatiality of the SEZ and have instead made the SEZ a purely legal space with
applicability across the entirety of the national territory or large portions of it.*°
In coming up with his SEZ definition, Farole was cognisant of the fact that there
is a variation of SEZ definitions across countries and institutions, and that the
continuous evolution of SEZs (as evidenced by new types of zones being
developed and older types disappearing or being adapted) would require that
any attempt at a comprehensive SEZ-definition..must be sufficiently broad to
encompass the bewildering-array of past, present, and future zones, and yet
sufficiently precise to exclude those that do not display the essential structural

features that make a zone a zone.®!

In light of the above critique,sitywould not-be easy to come up with an SEZ
definition that is widely. or universally accepted as comprehensive. In Malawi,
no unique definition of SEZs appears to have been provided by literature on the
subject. This thesis will therefore, bearing in mind the critique, proceed with
Farole’s definition as it captures the basic SEZ elements and is commonly
used. The said definition is considered sufficient for purposes of the discussion

in this thesis.

Types of SEZs and their objectives and characteristics

With the evolution of SEZs over time, a multiplicity of names and forms of SEZs

have come about and this is due to several factors, including: the need to

28
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differentiate among types of zones that display very real differences in form and
function; differences in economic terminology among countries; the desire by
zone promoters to differentiate their product from those of the competition; and
the consequences of multiple translations.®** Therefore, there is little
consistency in the classification of SEZs.*® Just as defining the exact
parameters of SEZs is difficult, distinguishing between different types of SEZs

can be similarly complex.®

The Foreign Investment Advisory Service (FIAS) has attempted to deal with the
inconsistency in SEZ classification by coming up with SEZs types namely: Free
Trade Zone; Export Processing Zone; Enterprise Zone; Freeport; Single
Factory EPZ; and Specialised Zone.* With the exception of the Single Factory
EPZ, the common principles underpinning the SEZ concept include: (i) a
delimited, secure area (also referred to as ring-fenced enclaves®) under single
administration; (ii) a special-incentive and regulatory regime; and (iii) location-

based incentive eligibility.®’

In addition to the SEZ types stated by FIAS, Zeng has identified other SEZ
types namely: Comprehensive SEZs; Industrial Parks; Bonded Areas; and Eco-
Industrial Zones.*® The mentioned SEZ types, together with their objectives and

characteristics, are discussed below,

2.3.1 Export Processing Zones (“EPZs”)

EPZs are industrial estates that offer special incentives and facilities for
manufacturing and related activities.>** A well-known example of an EPZ is the
Shannon Free Zone in Ireland which was established in 1958 and is considered

the world’s first modern EPZ.*° The implementation of the Shannon EPZ was
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successful and this provided impetus for other countries (such as Puerto Rico

and India) to pursue similar lines of development.**

Since the 1970s, EPZs were known to be primarily aimed at attracting export
oriented investments and usually covering a wide array of manufacturing
industries.*” EPZ activities were focused exclusively on export markets;
investment in EPZs was restricted to foreign capital; and activities were limited
to manufacturing.** The EPZ model was successful in many East Asia and
Latin America countries, such as the Republic of Korea, Taiwan, China,
Vietnam, Bangladesh, Mauritius, Dominican Republic, and El Salvador.*

Since the 1990s, EPZs have evolved dramatically and the types of activities
permitted in EPZs have expanded significantly.*’EPZs now typically take two
forms namely: the traditional EPZ model, in which the entire area within the
zone is exclusively for export-oriented enterprises licensed under an EPZ
regime; and the hybrid-EPZ model which, ia contrast, is typically sub-divided
into a general zone open 1o all industries regardless of export orientation and a

separate area reserved for export-oriented, EPZ-registered enterprises.*®

It has been observed that EPZs have their imitations as they tend to become
enclaves without much linkage with-the local economy and they rely heavily on
fiscal incentives.”” Deriving 'substantial’ benefits: from EPZs has been highly
problematic in some cases and history has many examples of failure.*® Given
these limitations, many countries began to move towards the modern concept

of SEZs which have wider size, have more linkages with the local economy, are
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multifunctional and are less reliant on incentives.”® One example is in India
where, upon enacting an SEZ Act in 2005, EPZs that had been in existence
were converted into modern SEZs.*® Going by the trend in which countries are
moving away from EPZs, it would appear that the common view is that EPZs

have outlived their usefulness.

2.3.2Single Factory EPZs

Single Factory EPZs are also known as Free Enterprises (“FEs”) or Single Unit
Free Zones and they provide incentives to individual enterprises regardless of
location.”* This is a variation since, unlike the other EPZs discussed above,
individual enterprises do not have to locate within a designated zone to receive
incentives and privileges.*® Enterprises are provided with EPZ status and
allowed to locate anywhere in the national territory or in a designated part of the
territory.>® Some countries such as Mauritius, Madagascar, Mexico and Fiji rely
exclusively on Single Factery EPZs.** i other-countries such as Costa Rica,
the United States, and Sri-Lanka, Single-Factory EPZs and the other EPZs
coexist.”® Single Factory EPZs also exist in Sub-Saharan Africa although no
increase in their numbers appears to have been recorded in recent years. As
the only distinction between Single Factory EPZs and the other EPZs is their
location in a national territory, the: usefulness of Single Factory EPZs also

appears to have dwindled.”®
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This is evidenced by, for instance, Malawi’s departure from this type of SEZ. See chapter three for
full discussion.
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2.3.3Free Trade Zones (“FTZs”)

FTZs are the oldest form of SEZs and are also known as Commercial Free
Zones or Free Zones. *" They are fenced-in, duty-free areas, which offer
warehousing, storage, and distribution facilities for trade, transhipment, and re-
export operations, located in most ports of entry around the world.>® Thus,
FTZs are said to be the most ubiquitous in a majority of seaports and in some
airports.”® They are usually under the direct or indirect administration of ports
and they are also physically segregated from both the port’s main area and the
outside by fences, walls and gates because they lie outside the country’s
customs territory.®® Their activities are limited to trade-related processes which
include warehousing, storage, sales, exhibitions and light processing
operations such as packaging, labelling, quality control, and sorting.** FTZs
continue to be widely used.

2.3.4Enterprise Zones (“EZs”)

EZs are intended to revitalize distressed urban or rural areas through the
provision of tax incentives and financial grants,®® and through increasing private
sector participation.®® EZs exclude duty free imports but may provide zoning
relief, tax payment and licence exceptions. Activities in EZs mainly include
manufacturing, trade and other related commercial activities.®*While EZs offer
incentives, they do not provide a specific regulatory regime.® Most EZs are in
developed countries such as the United States of America, France and the
United Kingdom. They are not common in Africa and only South Africa is

reported to have developed them.®®
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2.3.5Freeports

Freeports are generally a much broader concept and typically encompass
much larger areas with the objective of encouraging diversified economic
growth and to liberate the economy. ®” They accommodate all types of activities
including tourism and retail sales, permit people to reside on site, and provide a
broader set of incentives and benefits.®® It has been argued that the term
‘Freeport’ in the FIAS classification of SEZs can be confusing as it is used to
describe SEZs in general. Freeports can include entire economic regions, the
populations that live and work in these regions and all the economic activities
that take place there and they can contain or even overlap political and
administrative units.®*Freeports have been widely used in Asia and the Pacific,
particularly in China, India, Indonesia, Malaysia and Singapore.” There
appears to be no country in Sub-Saharan Africa that has established

Freeports.”

2.3.6 Specialized Zones (“SZs”

These are targeted at specific sectars or economic activities.”” Examples
include science/technology parks, petrochemical zones, logistics parks, and
airport-based zones.” They may restrict the access of companies in non-
priority sectors, and their infrastructure is mostly tailored according to their
sectoral targets.””Examples of 'SZs'include the Singapore Science Park, the
Labuan Offshore Financial Centre in Malaysia, the Dubai Internet City in the

United Arab Emirates and the Kuala Lumpur Airport Free zone in Malaysia.”

2.3.7Comprehensive SEZs

These are also called ‘Multi-functional Economic Zones’ and are zones of a

large size that have a mix of different, industrial, service and urban-amenity
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operations.”® In some cases they are said to encompass a whole city or
jurisdiction. Examples are Shenzhen City and Hainan Province in China.”” The
characteristics of Comprehensive SEZs appear to be similar to those of FIAS’

Freeports (discussed above).

2.3.8Bonded Areas

These are also known as ‘Bonded Warehouses’ and are specific buildings or
other secured areas in which goods may be stored, manipulated, or may
undergo manufacturing operations without payment of duties that would
ordinarily be imposed.” To some extent, Bonded Areas are similar to FTZs or
Freeports. However, the major difference is that Bonded Areas are subject to

customs laws and regulations, while FTZs are exempt from these provisions. "

2.3.9Eco-Industrial Zones

These focus on ecological improvements in terms of reducing waste and
improving the environmental  performance of firms.®° They often use an
“Industrial symbiosis” concept and green technologies to achieve energy and
resource efficiency. Given the severe environmental challenges, the number of

countries that are embracing this. new, type of zone is increasing.®*

From the types of SEZs discussed in the preceding paragraphs, it appears that
EPZs, Single Factory EPZs, FTZs, Comprehensive SEZs and SZs are the most
used types. This notwithstanding, the trend in recent years has been that
countries are moving away from EPZs and Single Factory EPZs. This is the

direction that Malawi has now taken.

2.3.10 Proposed SDG Model Zones

In its World Investment Report of 2019, UNCTAD has proposed the

development of an entirely new type of SEZ named the ‘SDG model zone’
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2.4

which will be driven by the United Nations SGDs.# UNCTAD envisages that
conceptually, SDG model zones would be built around three key elements
which include: a strategic focus on attracting investment in SDG-relevant
activities; the highest levels of ESG standards and compliance; and promoting
inclusive growth through linkages and spillovers.?* Among other things, it is
said that the SDG model zones could adopt the highest international standards,
set the benchmark and act as catalysts for improvements across all zones

through innovation and experimentation with new approaches.

This thesis notes that at present, the SDG model zones have not been tried
and tested. Further, as UNCTAD has also acknowledges, different stages of
development require different forms of SEZs.®® As countries develop, it is
important to continuously assess the extent to which SEZs are fit for purpose
and to adapt zone programmes to evolving contents and development
objectives.®® It would appear that whilst the propesed SDG model zones may in
practice be implemented by developed--countries with relative ease, least
developed countries like Malawi may find it difficult to implement the proposed
SDG zone model (which designed to involve innovation and experimentation

with new approaches) as compared to the commontly used modern SEZ types.

Common characteristics of SEZs

Although the types of SEZ discussed above (except the proposed SDG model
zones, which are yet to be implemented) differ from one another in form or
function, they all share certain hallmarks.®” Broadly, four characteristics define
SEZs and these are: (a) they are geographically delineated areas, usually
physically secured (with the exception of Single Factory SEZSs); (b) they have a
single management or administration; (c) they offer benefits for investors
physically within the zone; and (d) they have a separate customs area (duty-

free benefits) and streamlined procedures.®® Additional characteristics that

82
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have also been mentioned in literature as being common among SEZs are that:
they are optimally established and operated as part of a national economic
development reform strategy, and not as a “one off” venture; and they range in
size and scope, from individual small industrial parks to entire regions of a

country.®

The SEZ types also share features that contribute to their “special” nature and

these features are as follows:

(i) Special requlatory regime: SEZs normally operate under more liberal

economic laws than those that typically prevail in a country, regarding
issues such as labour, land use, and foreign investment.?® The special
regulatory regime is usually managed by a dedicated governance
structure (centralised or decentralised) whose attributes vary according to
the nature of the SEZ regime,-the prevalent administrative culture, the
number of existing SEZs, and.the role-of the private sector in developing
and operating SEZs.” The purpose of this structure is to ensure efficient
management of the regime and to ensure that investors benefit from its
provisions.® The said purpose is achieved by coordinating activities within
the zone and advocating for firms inthe ‘zone in interactions with

government.®

(i) Public services: SEZs are normally serviced with efficient customs and

fast-tracked registration and licensing, often through “one-stop-shop”

services.*

(i) Infrastructure: SEZs in most cases have much better and more reliable

physical infrastructure such as roads, power, water, real estate, and

89

90
91

92
93

94

Kechichian E ‘Special Economic Zones as an Institutional Micro Climate’ available at
http://www.tepav.org.tr (accessed 24 November 2018).

Zeng DZ (2016) 3. See also UNCTAD Wold Investment Report (2019) 161.

Altbeker A, McKeown K &Bernstein A ‘Special Economic Zones: Lessons for South Africa from
international evidence and local experience. Edited proceedings of a Round Table convened by
the Centre for Development and Enterprise.’ Available at
https://www.africaportal.org/publications/special-economic-zones-lessons-for-south-africa-from-
international-evidence-and-local-experience/ (accessed 4 December 2018).

Farole T (2011) 24.

Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 12 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018).

Zeng DZ (2016) 3.

18


http://www.tepav.org.tr/
https://www.africaportal.org/publications/special-economic-zones-lessons-for-south-africa-from-international-evidence-and-local-experience/
https://www.africaportal.org/publications/special-economic-zones-lessons-for-south-africa-from-international-evidence-and-local-experience/
https://openknowledge.worldbank.org/handle/10986/29054

telecommunications compared to the domestic economic environment.*
The infrastructure works to support the activities of the firms and
economic agents operating within the SEZs.%® SEZs also usually have a
government land policy that has zoned land specifically for the purpose of
the SEZ.%

(iv) FEiscal incentives: Investors in SEZs, particularly the anchor investors,
often enjoy fiscal incentives.®® The fiscal incentives are based on rules
and legislation and are aimed at reducing taxes for firms and sometimes
for key employees thereby attracting firms or inducing them to invest.*
They take the form of reduced corporate taxes or tax holidays; investment
tax credits or accelerated depreciation allowances to encourage capital

formation; or sometimes lower import taxes and tariffs.**

2.5 Rationale for setting up SEZs

SEZs are set up because of the social-values-or return they are expected to
generate.’” The expectation is for SEZs to generate or participate in the
economic growth and transformation of their host countries in a way that is
faster or more effective than would be the case without them.!®® SEZs also
seek to increase the competitive environment of a country through an increase

in investment and a decrease in business costs.*®

It is said that initially, the rationale for creating SEZs sprung from the idea of

setting up special investor-friendly sites where foreign investors could import
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inputs duty-free and assemble final goods for sale in international markets.'**

Underlying this rationale is the conviction that the comparative advantage of the
host economy is cheap labour.*®> The benefit for the host country comes in the
form of lowest-skill job creation in manufacturing and assembly, pulling labour
out of primary production (e.g. agriculture and extractive industries) and from
urban unemployment, with the added advantage of strengthening of the

balance of payments through increased exports.'®

From an economic perspective, Zeng has categorised SEZ benefits into: (a)
“static” economic benefits such as employment generation, export growth,
government revenues, and foreign exchange earnings; and (b) the more
“‘dynamic” economic benefits such as skills upgrading, technology transfer and
innovation, economic diversification, productivity enhancement of local firms,

etc.r%’

FIAS has argued that the rationale for setling up SEZs differs between
developing and developed countries. For developing countries, SEZs have
traditionally had both a policy and an infrastructure rationale.’® The policy
rationale considers SEZS as: supporting a wider- economic reform strategy;
serving as “pressure valves’ -to;alleviate-growing unemployment; serving as
experimental laboratories for the application of new policies and approaches;
and attracting foreign direct investment.'®The infrastructure rationale (of fully
serviced sites with purpose-built facilities for sale or lease) is one of the most
important driving forces behind zone development in infrastructure-poor
countries.® The aim is to enhance the competitiveness of manufacturers and
service providers and to realize agglomeration benefits from concentrating

industries in one geographical area.***
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2.6

For developed countries, the rationale for setting up SEZs is more varied.?

While the main rationale behind SEZ programmes is to enhance trade
efficiency and manufacturing competitiveness, some countries have set up
SEZs explicitly intended to promote foreign investment while others have set up
with the aim of revitalizing economically distressed parts of a country.**

History and evolution of SEZs in summary

From a policy perspective, the evolution of SEZs has been summarized as

follows:

(i) A shift from import substitution strategies

In the 1960s and 1970s, EPZs were developed as supplements to
protectionist economic strategies focused on import substitution.*** The
performance of these strategies was usually uninspiring and this led

115 to create-enclaves for foreign-oriented activities.*'® EPZs

countries
were expected to absorb surplus labour without immobilizing a domestic
capital base that was oriented toward domestic production. The countries
that applied this strategy were initially interested only in the static
economic benefits.of the tool such as employment creation, generation of
foreign exchange -through . exports..and. creation of economic value

added.'*’

(i) Export-oriented economic growth model

At the same time, a number of Asian countries chose to focus their
economic strategies on exports rather than import substitution.*®* EPZs
were primarily developed to act as catalysts in the transition from inward-

looking or traditional exports to non-traditional exports.*® This export-
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oriented growth model led to the emergence of the newly industrializing
countries of East and South East Asia.'®

(i) China experiments

China’s approach to SEZs has been one of the most radical applications
of the concept.’?* Once it became clear that the country was failing to
effect economic development through the strategies of the Mao era, the
government chose to use the first four SEZs'??, from 1979 onward, as a
gigantic experiment in controlled capitalism in a command
economy.?*The four SEZs had an almost immediate positive impact and
by 1981 they accounted for 59.8 percent of total FDI in China.*®* The four
SEZs continued to succeed and they brought unprecedented rates of

economic growth in China.'®

(iv) Increase in SEZs despite dismantling of protectionist policies

Changes to the international politico-econemic order in the 1980s put an
end to the inward-looking protectionist economic strategies of the 1960s
and 1970s.'?® As economic liberalization saw the protectionist policies of
the era dismantled, many argued that SEZs were losing relevance in this
new environment, as trade and investment barriers were disassembled.

However, the number of'SEZs continued to increase dramatically.*?’
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2.7 Trends and statistics in development of SEZs

Since the first modern EPZ was established in Shannon, Ireland in 1959, there
have been profound changes in the SEZ concept and the approach to SEZ
development.*?® Traditionally, SEZs were developed as isolated enclaves both
in terms of the underlying policy framework and geographic location.*®® Access
to incentives and privileges was tightly controlled and qualifying firms were
required to be substantially export-oriented (particularly for EPZs), to be
engaged in recognized manufacturing activities, and at times only foreign-
owned.™® Further, zone location was restricted to relatively remote areas or
near transport hubs and zones were exclusively developed and operated by

government bodies.***

In recent years, there has been a shift away from EPZs and zone development
has moved towards SEZ types with._emphasis on physical, strategic, and
financial links between:the zenes_and local economies.™ It has also been
observed that focus has moved away from fiscal incentives to value added
services and even more focus is now placed on distinguishing the SEZ through
creating an improved investment climate in the zone.** Whilst many SEZs now
avoid the narrow focus —of traditional EPZs —and opt for multipurpose
developments encompassing industrial,’ commercial, residential, and even
tourism activities, others are | moving. to highly specialized developments
focused on specific high-end services like information and communication
technology and biotech.”® Another notable trend has been the growing
importance of zones that are privately owned, developed, or operated as

opposed to those by governments.*®

In terms of challenges faced by SEZs, it has been noted that apart from the
challenges associated with a more difficult trade and investment climate, SEZs

face other challenges as well, one of them being the new industrial revolution
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which could erode the importance of low labour costs — the traditional
competitive edge of most SEZs.™*® Policymakers in various jurisdictions are
therefore seeking to devise SEZs that will anticipate trends in their targeted

industries and adapt accordingly.™*’

As regards global SEZ statistics, different studies have had dramatically varying
estimates of the number and types of SEZs worldwide.'® In its World
Investment Report of 2019, UNCTAD has estimated the number of SEZs
around the world to be nearly 5,400, with many more in the pipeline for the
coming years.'* Despite the variation in numbers that have been reported, the
consensus appears to be that the number of SEZs and the number of countries
hosting SEZs has grown tremendously from the time the SEZ concept

emerged.**

Inspired by the performance of the first-modern_EPZ in Shannon, Ireland in
1959, a number of developing countries (mainly in East Asia, Latin America, the
Caribbean and to a lesser extent Africa) initiated EPZ programmes.'** In the
1980s, the pace of SEZ development increased and expanded to new regions,
including South Asia (Bangtadesh, Pakistan), South America, and sub-Saharan
Africa (Mauritius).**? The first privately developed and operated SEZs came on
line in the Caribbean and Central America in the 1980s.'** Since then, zone
development exploded with the emergence of new programmes in the countries

of Eastern and Central Europe, the Commonwealth of Independent States. ***

There also emerged SEZs in the Middle East and North Africa (MENA). The
number of SEZs in MENA substantially increased within a short period of
time.**® According to the MENA-OECD Stock-taking Report of 2005, there were

1% UNCTAD World Investment Report (2019) iv.

137 UNCTAD World Investment Report (2019) iv.

%8 FIAS (2008) 12.

39 UNCTAD World Investment Report (2019} iii.

149 EAS (2008) 7.

11 Jauch H ‘Export Processing Zones and the Quest for Sustainable Development: A Southern
African perspective’ (2003) 2 available at
https://journals.sagepub.com/doi/abs/10.1177/095624780201400109 (accessed 15 June 2018).

12 £1AS (2008) 23.

13 £1AS (2008) 23.

1“4 FIAS (2008) 23.

°> MENA-OECD Investment Programme (2009) 5.
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48 functioning SEZs in the MENA region as a whole; with three MENA
countries having no SEZs at that time namely Oman, Qatar and Saudi Arabia.
16 The numbers almost doubled from 48 in 2005 to around 89 SEZs in 2009
and, moreover, the three countries that did not have FEZs had set up concrete

plans for SEZ development. **

Sub-Saharan Africa has also witnessed a wave of SEZ programmes.**® Several
African countries** launched SEZ programmes in the early 1970s. However,
most African countries™® did not operationalize their programmes until the
1990s or 2000s."** As of 2014, the majority of countries in Sub-Saharan Africa
had active SEZ programmes, and many others were in the process of
developing them.™? The expansion of SEZs in recent years is unprecedented
and, even though the African experience with SEZs over the past two decades
has been less than spectacular, more.SEZs may be developed over the next

decade than during the thiee preceding decades combined.**

2.8 Factors that affect the performance of SEZs in general

Factors that affect performance of SEZs are generally categorized into two
categories. The first category relates to the setup and design of the overall SEZ
programme and this includes the incentives package (both fiscal and
regulatory), the requirements imposed on firms to benefit from the incentives,

and the organizational set-up of the programme. ***

196 MENA-OECD Investment Programme (2009) 5.

47 MENA-OECD Programme ‘Stocktaking of Good Practices for Economic Zone Development’

available at http://www.oecd.org/mena/competitiveness/44643581.pdf (accessed 2 December

2018).

Farole T & Moberg L ‘It worked in China, so why not in Africa? The political economy challenge of

Special Economic Zones’ World Institute for Development Economics Research (WIDER) Working

Paper 2014/152 available at https://www.wider.unu.edu/publication/it-worked-china-so-why-not-

africa (accessed 5 December 2018).

Including Liberia, Mauritius, and Senegal.

%0 Including Malawi.

* Farole T & Moberg L (2014) 3.

2 Farole T & Moberg L (2014) 3.

%3 Farole T & Moberg L (2014) 1.

%% Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 42 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018).
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Fiscal incentives have traditionally been at the core of many SEZ policies with
the underlying reasoning being to provide firms operating in SEZs with an
advantageous, cost-reducing fiscal environment.®® Though they vary from
country to country and from SEZ to SEZ, fiscal incentives frequently include a
mix of exemptions from import duties on machinery or inputs; and reductions or
exemptions from various types of tax, including corporate income and value-
added tax (VAT).™® Many SEZ programmes also offer subsidized utilities to
companies, through either VAT exemptions or explicit subsidies.™’

Regulatory incentives on the other hand are aimed at, among other things,
cutting red tape and simplifying administrative procedures for firms operating in
SEZs.'*® In many cases the SEZ authorities are authorised to act as a one-stop
shop with the authority to grant all necessary licences and authorisations and
oversee regulatory compliance, thereby shielding investors from a time-
consuming and sometimes-ominous regutatory-compliance.™ The discussions
in this thesis focus more on-this first category of factors as it is the category that

SEZ legal and regulatory frameworks are mostly set to govern.

The second category of factors affecting SEZ performance relates to the SEZ
characteristics that are related exclusively ‘to'the! structure and layout of the
SEZ.*° Such charactefistics ‘are generally linked to the dimension of the SEZ,

the sectors targeted, the location of the SEZ and the services and infrastructure

% Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 42 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)

1% Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 42 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)

Asian Development Bank (ADB) ‘Asian Economic Integration Report 2015: How Can Special
Economic Zones Catalyze Economic Development?’ available at
https://www.adb.org/sites/default/files/publication/177205/asian-economic-integration-report-
2015.pdf (accessed at 18 November 2018).

%8 MENA-OECD Investment Programme (2009) 8.

1% MENA-OECD Investment Programme (2009) 8. A One-Stop Shop is defined as a single location
which provides all the services that are required for a specific activity and is considered to be one
of the best strategies to promote foreign direct investment. See Africa Institute of South Africa &
Department of Trade and Industry ‘Proposed special economic zones: One-Stop-Shop model for
South Africa’ (2013) available at
http://www.dti.gov.za/industrial_development/docs/Consultative_doc.pdf (accessed 23 November
2018).

1% Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 44 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)
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provided within the SEZ.**! In recent years, there has been a shift in literature
and among policy-makers to highlight the importance of these characteristics
as opposed to a singular focus on the incentive package provided in the SEZ
programme.'®® Furthermore, and in contrast to contextual factors, SEZ
characteristics can be influenced and/or adjusted relatively easily and hence it
Is reasonable to expect that the SEZ-specific characteristics will affect the

economic performance of the zone.'®

2.9 Factors that are said to neqgatively affect SEZs

In measuring the success or failure of SEZs, studies examine employment,
foreign direct investment, exports and production growth in the SEZs as
indicators.'® Such aggregate statistics are then compared to previous trends
and to the rest of the country to determine whether the SEZs have succeeded
or failed.™®® Various studies have_ identified factors that lead to poor
performance or failure @i SEZs.-Since SEZ programmes differ in many aspects,
one would reasonably expect different faiting SEZs to have different causative
factors or different combinations of causative factors depending on the
circumstances surrounding each SEZ. ldentification of such causative factors is
key in devising principles and best practices for SEZ development. Moran

identifies the following as some of the factors that contribute to failure of SEZs:

() lack of infrastructure and poor  worker treatment by quasi-monopolistic

employers in the SEZs;
(i) overvalued exchange rates;

(i) high SEZ wages in comparison to relative productivity;

'®1 United Nations Conference on Trade and Development (UNCTAD) ‘Enhancing the Contribution of

Export Processing Zones to the Sustainable Development Goals’ (2015) available at
https://unctad.org/en/PublicationsLibrary/webdiaepcb2015d5_en.pdf (accessed 24 November

2018).
182 Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 44 available at

https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)
183 Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 44 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)
Moberg L ‘The political economy of special economic zones’ (2015) 11 (1) Journal of Institutional
Economics 171.
Moberg L ‘The political economy of special economic zones’ (2015) 11 (1) Journal of Institutional
Economics 171.
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(iv) weak and ineffective investment promotion agencies;

(v) lack of a favourable doing-business setting within SEZs;

(vi) lack of a favourable doing-business setting surrounding SEZs and lack of

backward integration into the local economy; and

(vii) lax environmental standards and weak enforcement of environmental
regulations.*®®

The above-listed factors, which are internal and external to an SEZ programme
(and to the zone itself) are said to negatively affect an SEZ’s ability to attract
investors, create employment, and facilitate firm performance and economic
growth.'®” The success or failure of an SEZ can therefore be said to be highly
dependent on what happens both within and outside it.*®® It is important that a
legal and regulatory framework for-SEZs should address the above-discussed
factors in order to enhance the performance of the SEZs. The subsequent
chapters of this thesis will therefore take into account the stated factors in

determining a sound legal and regulatory framewark for Malawi SEZs.

2.10 Best practices in development of SEZs

SEZs can be expensive and risky endeavors;and therefore require careful
planning.*®® Various literature on SEZs contains what are said to be the “best
practices” in developing SEZs. The best practices discussed in this chapter are
the ones that have been identified as generally accepted best practices and
have been commonly recommended by well-known authors on the subject of

SEZs as well as international organisations dealing with SEZs.'”® As there

1% Moran TH (2011) 4.

'87 Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 41 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)

18 Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 41 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)

189 7eng DZ (2016) 2.

7% See Farole T & Kweka J ‘Institutional Best Practices for Special Economic Zones: An Application
to Tanzania’' Africa Trade Policy Notes (2011) 1 available at
http://siteresources.worldbank.org/INTRANETTRADE/Resources/SEZTanzaniaPolicynoteFinal. pdf
(accessed on 17 June 2018). See also MENA-OECD Investment Programme (2009) 10 available
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appears to be no empirical evidence or consensus on the said best practices
always achieving best results when applied, this thesis will treat the same only
as recommendations which countries or institutions wishing to set up SEZ
programmes or seeking to reform existing SEZ programmes may consider
when planning. Further, SEZs operate in different environments and it would be
naive to expect practices that work well in one environment to work exactly the
same way in a different environment. A country would risk being misled if it

were to simply adopt any set of the said best practices.

It is on this understanding that Zeng submits that in order for SEZs to be
successful, the SEZ programmes must be adapted to the host country’s
specific situation, and build on its comparative advantages.'”* He further states
that since economic transformation can take decades, the key is to make the
SEZs an integral part of the long term development strategy, taking into
account the commercial sustainability,-target. markets and businesses, growth
trajectory, infrastructure avatlahbility, skills-and technology innovation capability,
and environmental sustainability.*’® In-this regard, it is important for policy
makers to undertake joint actions |in order to promote synergies and
coordination among the different players.'”® Policy makers and practitioners
both at the central and local levels need to make concerted efforts to: make
economic zones effective in attracting quality investments; ensure zones are
economically viable and deliver positive externalities, including catalysing
economic reforms, facilitating learning, innovation, upgrading, and structural
transformation, and ensure the sustainability of economic zones from an

institutional, social, and environmental perspective.*”

According to MENA-OECD, a review of international best practices, reveals that
policy makers interested in designing new or modifying existing SEZ
programmes should focus on six elements namely: the type of zone to be

developed; the policy framework; incentive framework; regulatory framework;

at https://www.oecd.org/mena/competitiveness/44866585.pdf (accessed on 15 May 2018)
(hereafter MENA-OECD Investment Programme (2009).

"1 7Zeng DZ (2016) 2.

172 7eng DZ (2016) 2.

178 7Zeng DZ (2016) 2.

174 Zeng DZ ‘Global Experiences with Special Economic Zones — with a Focus on China and Africa’
(2015) 3 available at https://openknowledge.worldbank.org/handle/10986/22400 (accessed on 12
May 2018).
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institutional framework; and lastly physical development and management of

zones.'”® The six elements are discussed below.

2.10.1Choice of SEZ type

Determining the type of SEZ to be developed is critical and in choosing the SEZ

type, the following two considerations should be taken into account:

(i)

(ii)

Export Processing Zones vs. Multi-Sectoral Zones: here the argument is

that SEZ programmes should not be limited to a narrow set of sectors.
Increasing reforms of the traditional EPZ concept into SEZs with a multi-
sectoral development approach has been a global trend.*’® The reasoning
is that SEZ programmes should target a wide assortment of economic
sectors, including commercial and manufacturing activites and
professional services (such as warehousing, transshipment, and

informatics).'”’

Public vs. Private Sector-Operaied Zones:-the argument is that greater

involvement of the private sector in the development and management of
SEZs should be encouraged because it reduces the burden placed on
public resources and increases the efficiency of SEZs by allowing them to
operate under market mechanisms.*’® International experience shows that
a significant number. of 'SEZs that are developed and managed by
governments have been less effective than their private counterparts.*”
Consequently, the global trend has been the movement towards SEZs

which are privately operated.*®°

According to the FIAS Stocktaking Report of 2008, nearly 62% of
developing and transition country SEZs worldwide were private sector
developed and operated. In the MENA region the proportion stood at

approximately 18%. However, examples of a movement toward public-

> MENA-OECD Investment Programme (2009) 10.
76 Zeng (2016) 11.
" MENA-OECD Investment Programme (2009) 10.
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Moberg L ‘The political economy of special economic zones’ (2015) 11(1) Journal of Institutional
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Moberg L ‘The political economy of special economic zones’ (2015) 11(1) Journal of Institutional
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18 MENA-OECD Investment Programme (2009) 7.
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private partnership approaches were emerging in the MENA region.'®
Generally, commentators recommend the private promotion and
management of an SEZ, and suggest that privately run SEZs may be

more successful than government run zones.'#

In order to facilitate private development of SEZs, an appropriate legal,
regulatory and institutional framework should be in place based on the
following guidelines:

(@) A legal framework should be developed that clearly outlines
selection criteria, incentives and privileges of private SEZ developers
and operators.

(b) Public-private partnership (PPP) frameworks for zone development
should be encouraged and the PPP arrangement should be based
on a clear definition —of rights,. responsibilities, obligations and

commitments of the private-and public sector parties.'®

2.10.2 Policy framework

It is important that policy frameworks be streamiined across different SEZs and
designed to encourage SEZs to compete lon the basis of facilities and services
rather than competing ‘onithe basis of.fiscal incentives. *** The following are
said to be guidelines to be considered in developing a policy framework for SEZ

programmes:

() Governments should set realistic expectations and conduct a thorough

cost/benefit analysis.

81 MENA-OECD Investment Programme (2009) 7.
82 Brautigam D, Farole T & Xiaoyan T ‘China’s Investment in African Special Economic Zones:
Prospects, Challenges and Opportunities’ (2010) World Bank Economic Premise No. 5 available at
https://openknowledge.worldbank.org (accessed 13 September 2018).
MENA-OECD Investment Programme (2009) 11. An illustrative list of different PPP frameworks
include: 1. Public provision of off-site infrastructure and facilities (utilities, connections and roads)
while private funding is targeted towards on-site infrastructure and facilities; 2. Build Transfer and
Operate (BOT) and Build Operate Own (BOO) approaches to on-site and off-site infrastructure and
facilities with government guarantees and financial support; 3. Contracting private management for
government owned zones or of government zone assets by the private operator (beneficial
ownership); 4. Equity shifting arrangements whereby a private contract manager of a government
zone can exercise a purchase option once pre-defined performance levels have been reached.
18 MENA-OECD Investment Programme (2009) 12.
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(i) Minimum export requirement should be removed in order to maximize the
flexibility of the regime and to abide by WTO obligations. The incentive
regime applied within the SEZs should be consistent with WTO

obligations.

(i) SEZs should respect the WTO principle of non-discrimination between

foreign and domestic investment projects.

(iv) Labour regimes should be consistent with international norms including
International Labour Organisation (ILO) standards and obligations. In
addition, foreign worker employment regimes should be transparent yet
discourage excessive dependence on foreign labour at the expense of the

domestic labour market.

(v) Physical development standards and clear criteria for approval of privately
and publicly developed SEZs shouid be put-in place and streamlined (this
includes zone design,-environmental standards, financial and technical
track record of the zone development group and minimum equity

requirement by the SEZ developer).

(vi) Indirect exporter benefits (such as duty free access to the SEZs) should
be given to firms in the local economy, which supply firms located in the
SEZ thereby increasing linkages. Creating backward linkages with the
national economy is a major opportunity to foster economic growth and

employment in the overall economy.

(vii) Collaborative relationships should be encouraged between investment
projects in the zones and firms and research institutions in the local
economy. Encouraging business networks and clusters between zone
investments and outside zone investments increases transfers of know-

how and skills to the local economy.

(viii) Private SEZ developers should be allowed to supply utilities services
(telecommunications, water/ sewerage, power) to tenants of SEZ

estates.'®®

1% MENA-OECD Investment Programme (2009) 12.
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2.10.3 Incentive framework

The following are said to be guidelines for the design and implementation of

incentive packages in the zone programmes:

(i)

(ii)

(iii)

(iv)

(v)

Generous incentive packages (such as blanket tax and duty exemptions)
in SEZs need to be monitored and evaluated periodically to ensure they

are meeting their intended policy objectives.

A common set of incentives and privileges for all zone types in a country
Is encouraged. This would reduce the problem of competing SEZ regimes
that undermine SEZ programmes by ensuring a level playing field
between the different SEZs.

When using performance based inecentives, they should be included within
a country’s tax code rather than through special legislation. Having too
many tax regimes,-such-as-one for-SEZs and one for the general
economy, may strain resources and the effectiveness of national tax

administrations.

Encourage the introduction of ‘sunset clauses in instances where tax
incentives are offered. L.ong term-.commitments create equity problems by
discriminating an SEZ programme and go against their “temporary”

nature.

Link fiscal incentives to actual process of capital formation. Fiscal
incentives that may have this effect include investment tax credits and
duties exemption on capital goods whereas sweeping measures such as
tax holidays often encourage tax planning rather than productive

investment. 18

2.10.4 Legal and requlatory framework

SEZ laws are a core part of the regulatory framework.*®” A crucial aspect of

zone programmes which is often overlooked is the simplification and

1% MENA-OECD Investment Programme (2009) 12.
¥7 UNCTAD World Investment Report (2019) 162.
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streamlining of investment approvals, expatriate work permits, granting of
import and export licenses as well as accelerated on-site customs inspection
procedures and automatic foreign exchange access. ** The following are said
to be guidelines intended to improve and increase the efficiency of the

regulatory framework:

() Use of streamlined procedures for business registration (in the form of a
simple declarative investment registration system rather than lengthy and
complicated investment approval regime) by arranging for applications to
be submitted to a single government office that provides the license.
Further, instead of specifying eligible activities, a negative list of ineligible
activities should be used. All criteria for approval or denial should be
objective and made public and a default clause authorizing automatic
approval of application if no ruling had been issued within the review

period is encouraged.

(i) Facilitating provision of secondary permits and authorizations (including
permits covering land, building, labour, health and safety matters) by
vesting all such authorizations to the relevant zone authority rather having
investors deal with-individual line ministries and agencies (one-stop shop

services).'®

International best practices also recommend that the legal and regulatory
environment needs to be trustworthy, transparent and predictable by providing
for: standards of protection and investor remedies that are clearly established
and provide a satisfactory level of comfort to investors'®; investment promotion
and protection agreements with other countries; an adequate and effective
dispute resolution system that does not favour one SEZ participant over
another and that ensures the cost of pursuing a claim is non-excluding; and

proper, reliable, efficient and effective enforcement procedures.***

1% MENA-OECD Investment Programme (2009) 13.
189 MENA-OECD Investment Programme (2009) 14.
1% such as: no expropriation of property for an improper purpose, combined with a guarantee of

191

adequate and fair monetary compensation; full protection and security for investments; no arbitrary
or discriminatory measures with respect to investments; and no selective application of benefits.
Webb S & Coleman J ‘Factors Contributing to Success of a Special Economic Zone — An overview
of International Best Practice in Developing SEZs' (2018) available at www.dlapiper.com
(accessed 15 June 2018).
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They further recommended that the legal and regulatory framework should
consider incorporating global best practice elements such as:

() anindependent SEZ regulator;

(i) rights and obligations of developer/operator which include rights to lease
and build on land; to build infrastructure and utilities; and to provide

ancillary services;

(i) regulations relating to land use and environmental management which
include: clear environmental controls; clear property rights and
guarantees; regulator’s power to monitor compliance; and guidelines on

design and building standards;

(iv) flexible and efficient labour laws including: respect of ILO norms; hiring
and firing without prior administrative authorisation — to promote job
creation; flexible employment-and-compensation arrangements; credible
system of resolving employment disputes; transparent foreign worker

regime; and unified multiple entry visa/work permit/residency;

(v) trade facilitation which entailsi close cooperation with national authorities;
fast-track, on-site customs clearance at SEZ rather than point of entry;

freedom of enterprises to ‘sell internally; and

(vi) efficient dispute settlement mechanisms for SEZ investors including:
recourse to binding international investment arbitration; dedicated internal

SEZ mechanisms for administrative reviews and other matters.'%?

With regard to structure, it is stated that successful legal and regulatory
frameworks for successful SEZs generally consist of three levels of legal
instruments namely: an SEZ law (or laws) issued by the highest legislative
authority that, in certain areas takes precedence than existing legislation; SEZ
regulations issued by the cabinet or relevant minister; and operating

procedures issued by the regulator in cooperation with the developer.'*

192 Gauthier JP ‘Legal and Institutional Frameworks for Special Economic Zones' available at
https://staticl.squarespace.com (accessed 10 November 2018).
193 Gauthier JP ‘Legal and Institutional Frameworks for Special Economic Zones' available at
https://staticl.squarespace.com (accessed 10 November 2018).
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2.10.5 Institutional framework

It is said that a major factor contributing to the success of SEZ programmes is
the autonomy and effectiveness of the body charged with overseeing SEZ
operations in areas such as staffing, control over budgets, funding, partnership
with zone developers, and business facilitation services.'® Further, a critical
aspect in an institutional framework is that public authorities remain engaged in
purely regulatory (and well defined) functions and preferably move away from
owning, developing or operating zones.'*> This would eliminate any conflict of
interest arising from the regulating body having the authority to approve zones
and projects and at the same time owning specific zones. The following are

some guidelines for the development of institutional frameworks:

(i) Sufficient autonomy of the SEZ authority particularly over staffing,
budgets, spending and policy making should be ensured and be clearly
stated in the law.

(i) Efficiency of the SEZ authority-should-be-maximized by constituting an
independent board that isicomposed of representatives of all key involved
government ministries and private sector representatives, be it the private

developers or the investors in the zone.

(i) A one-stop shop should be set up by the zone authority in each of the
zones providing all approvals and licenses and assisting private
developers in establishing the zone and also assisting private investors in

establishing their investments in the zone.

(iv) Non-core functions and services should be outsourced and privatized as

much as possible.**

2.10.6 Physical development and management

The choice of SEZ locations is very important in determining the extent of off-
site infrastructure expenditures of the government. Some locations are already

situated near ports, roads and are connected to electricity, water and other

1% MENA-OECD Investment Programme (2009) 14.

% Farole T (2011) 183.

1% MENA-OECD Investment Programme (2009) 14-15.
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utilities, thereby minimizing costs to be incurred by public authorities.*’
Allowing the private sector a greater role in the physical development of SEZs
would remove a significant financial and resource burden from the public

sector.!%®

The way in which SEZs are managed is also crucial to their success.
Management is enhanced when SEZs are operated on a cost recovery basis,
and are customer focused. Nevertheless, if the SEZs are publicly owned and
managed, they should still operate on a cost recovery basis, limiting subsidies
and charging fees for their services that are based on market prices.

The following are some best practice guidelines for the physical development

and management of zones:

(i) Implementation of land use planning and zoning efforts in defined areas

for industrial and commercial development to attract private developers.

(i) Developing zone designation criteria in-the SEZ law and implementing
regulations to ensure that private zones are conveniently located (near
population centres' and transportation hubs) and minimize off-site

infrastructure development costs for public authorities.

(i) Establishing a land use planning and infrastructure development unit in
the government to ensure adequate planning and support of off-site

infrastructure provision.'*°

As pointed out earlier in this section, the efficacy of the above-discussed best
practices or guidelines in the success of SEZs is context dependent. In some
cases, fiscal and non-fiscal incentives have had limited influence in the success
of the SEZs.?® They do not seem to have greatly affected the success of SEZs
across emerging economies and there is no guarantee that providing such
support incentives bears fruit in SEZ dynamism.?* In other cases, factors such

as the type of operator of the SEZ have had little influence on the success of

197 MENA-OECD Investment Programme (2009)15.

1% MENA-OECD Investment Programme (2009)15.

199 MENA-OECD Investment Programme (2009)15.

20 7eng DZ (2015) 3.
Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 93 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)
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SEZs. Therefore, whether a country requires an independent SEZ regulator or
a private or a public operator; or whether certain incentives or services are
more or less needed in a specific SEZ depends essentially on the precise
context in which the SEZ operates.?*’Different combinations may be effective in
different contexts. Thus, depending on the context, countries may take different

paths towards successful SEZs.?%

2.11 SEZs vis-a-vis economy-wide trade and investment reforms

SEZs are normally utilised to support programmes for economy-wide trade,
business and investment reforms.?** They are an economic development tool to
attract local and foreign investments to the specific zone in an attempt to boost
economic growth.”® The overriding consideration for a country seeking to
attract investment should be putting in place a healthy enabling environment?*®
SEZ incentives should supplement a good enabling environment, or be used to
compensate for certain-concrete shortcomings—that cannot be otherwise

addressed.?"’

It is said that in order for SEZs to succeed in achieving their intended policy
objectives, they should. be-used-as-pilot-and-demonstrative projects with the
aim of encouraging . broader . .economy-wide reforms leading to more
employment, greater exports, and increased foreign investment.?®® The
incentives and advantages that SEZs offer investors often become entrenched
and this distorts competition by giving zone residents advantages compared to
firms in the rest of the economy for an indefinite period.?® It may also lower the

political momentum for reform of the overall business environment, as the

%92 Competitive Industries and Innovation Programme (CIIP) ‘Special Economic Zones: An
Operational Review of Their Impact’ (2017) 119 available at
https://openknowledge.worldbank.org/handle/10986/29054 (accessed on 17 June 2018)

%3 Moberg L ‘The political economy of special economic zones’ (2015) 11 (1) Journal of Institutional
Economics 184.

% Farole T (2011) 5.

% Le Roux N & Schoeman A ‘A Comparative Analysis of the Design of Special Economic Zones: The
Case of South Africa, Malaysia and Indonesia’ (2016) 9 Journal of Economic and Financial
Sciences 752. Also available at https://journals.co.za/content/jefs/9/3/EJC198844 (accessed 17
November 2018).

2% MENA-OECD Investment Programme (2009) 9.

27 MENA-OECD Investment Programme (2009) 9.

2% MENA-OECD Investment Programme (2009) 9

29 ASEAN Guidelines for Special Economic Zones Development and Collaboration’ adopted by
ASEAN  Economic  Ministers AEM in 2016 available at https://asean.org/wp-
content/uploads/2016/08/ASEAN-Guidelines-on-SEZ-Development.pdf (accessed 4 December
2018).
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option to locate in an SEZ may be sufficient for the private sector players who
would otherwise lobby for further reforms.?°

Therefore, SEZs must not be seen as a substitute for a country’s larger trade
and investment reform efforts as that would jeopardize their potential success
and make governments more complacent with the status quo without
acknowledging the need for overall investment policy reform. ! The success of
zones in the long run depends on the overall improvement in the investment
and business climate and the extent to which projects in the SEZs are linked to

activities in the local economy.

2.12 Conclusion

This chapter has provided an overview of the SEZ concept by discussing the
definition of SEZ and the various building blocks that form an SEZ programme.
It has also given a summary-of the-hisiory-and evolution of SEZs and has
discussed different motivations 'and approaches to SEZ programmes by

different countries.

With regard to types of SEZs, this chapter has noted that EPZs and Single
Factory EPZs are deemed to have outlived their usefulness and countries (with
Malawi being one of the most recent) ‘are moving away from them. Modern SEZ
concepts (such as Comprehensive SEZs, FTZs and SZs) that are wider, have
more linkages with the economy and are multi-functional are increasingly being
embraced by countries as they are thought to produce better results. Further,
SEZs which encourage increased private sector involvement in their

development and management are also said to perform better.

The chapter has gone further to analyse what are called the international best
practices in development of SEZs and has taken the position that such
practices should be considered as only recommendations. This position is
taken due to the fact that there is no evidence or consensus that the best

practices have always produced positive results in SEZs. Countries seeking to

#0 ASEAN Guidelines for Special Economic Zones Development and Collaboration’ adopted by

ASEAN  Economic  Ministers AEM in 2016 available at https://asean.org/wp-
content/uploads/2016/08/ASEAN-Guidelines-on-SEZ-Development.pdf (accessed 4 December
2018).
21 MENA-OECD Investment Programme (2009) 9.
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set up new SEZs or to reform existing SEZs should not simply adopt the said
best practices. Rather, while considering the practices, countries should also be
guided by the circumstances prevailing in their territories and devise SEZ

frameworks that are suitable for them.

As regards developing legal and regulatory frameworks for SEZs, international
best practices that ought to be considered by countries like Malawi include:
clear outline of incentives and privileges of SEZ investors; streamlining of
procedures for setting up businesses in SEZs; facilitating provision of relevant
permits and acquisition of land; provision of adequate dispute resolution
mechanisms; allowing for reasonable level of independence of SEZ operators
and regulators; and ensuring respect for labour rights in SEZs. The discussion
and analysis in the subsequent chapters will examine the current Malawi SEZ
regime in light of the stated international best practices.
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3.1

CHAPTER THREE

ANALYSIS OF THE CURRENT MALAWI SEZ LEGAL AND REGULATORY
FRAMEWORK AND LESSONS FROM ZIMBABWE

Introduction

As discussed in chapter two of this thesis, EPZs are one of the most common
types of SEZs.?*? Similar to a number of other Southern African countries,
Malawi established its EPZ programme in the 1990s.?** Until now, Malawi has
EPZs as the only type of SEZs in the country. It is only recently that the country
began considering setting up other types of SEZs with a multi-sectoral

approach.*

This chapter will analyse the existing Malawi EPZ law in light of the
international best practices relating-to-SEZ legal and regulatory frameworks. In
the analysis, the chapter will examine the current EPZ programme set-up and
will identify areas that need improvement (if any).-The aim is that as the country
develops a legal and regulatory framework for the wider SEZ types, such
framework should be sound enough to improve' the investment climate and

potentially enhance the performance of the contemplated SEZs.

This chapter will also present a brief study on jthe recently promulgated SEZ
legislation which is being implemented in Zimbabwe. Even though at present
the author has seen no readily available studies or literature that has assessed
the impact of the new SEZ regime on the performance of the Zimbabwean
SEZs,?? it is thought that Malawi may still draw a few lessons from Zimbabwe’s
experience in so far as the structuring of an SEZ legal framework that is
compliant with international best practices is concerned. The choice of
Zimbabwe as a case study is motivated by the desire to learn from experiences

of countries in the SADC and COMESA regions. It is also motivated by the fact

212 7eng DZ (2016) 2.

3 Jauch H ‘Export Processing Zones and the Quest for Sustainable Development: A Southern
African Perspective’ (2003) available at http://ccs.ukzn.ac.za/files/jauch.pdf (accessed on 15 June
2018). The other governments are Zimbabwe, Namibia and Mozambique.

# |n December 2017. See Chinamulungu O ‘Special Economic Zones project takes off — MITC’ The
Nation Online 27 December 2017 available at http://mwnation.com/special-economic-zones-
project-takes-off-mitc/ (accessed on 10 May 2018).
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This is the case because implementation of the new legal framework has recently started.
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that Malawi and Zimbabwe have for several years had a vibrant trade

relationship which would extend to a commitment to share experiences.**

3.2 The Export Processing Zones Act: enactment, arrangement of provisions

and administration

Malawi EPZs are governed by the Export Processing Zones Act (‘EPZ Act’)**’

which came into operation on 25" August 1995.2*® Since its enactment, the
EPZ Act has been amended once in the year 2013.%*° The EPZ Act generally
sets up the legal and regulatory framework for EPZs in Malawi. The EPZ Act is
divided into five parts. Part | deals with preliminary issues, particularly citation
and definition of terms; Part Il provides for the establishment of the EPZ
Appraisal Committee; Part Ill deals with declaration of EPZs and export
products as well as applications and issuance of export enterprise certificates;
Part IV provides for restrictions-relating-to-businesses carried on in EPZs; Part
IVA provides for goods:that-are deemed to-be exported and imported into
Malawi; Part IVB stipulates the benefits available to export enterprises®?
operating in SEZs; Part V provides for matters relating to relief from and
payment of duty; and lastly Part VI deals with-miscellaneous matters such as

offences and penalties as well as the making of regulations under the Act.

Section 21 of the EPZ Act empowers the Minister?*

to make a wide range of
regulations for proper establishment and administration of EPZs including:
procedure for application, issuance revocation or cancellation of EPZ
certificates; prescribing fees for matters done under the Act or the Regulations;
prescribing forms and conditions to be complied with in applications; providing
timeframes within which specific obligations shall be carried out; procedures for
imposition of penalties by the EPZ Appraisal Committee for breaches of the Act

or any Regulations; and providing anything which, under the EPZ Act, may be

1% Apart from both countries being members of SADC and COMESA, Malawi and Zimbabwe have

also previously entered into bilateral trade agreements. See
https://mitc.mwi/trade/index.php/bilateral-agreements-between-malawi-and-zimbabwe.html. See
also https://edf.mw/index.php/trade-guidance (both accessed on 27 May 2019)
Chapter 39:06 of the Laws of Malawi.
% Government Notice No. 94/1995.
19 By the Export Processing Zones (Amendment) Act No. 7 of 2013.
229 An export enterprise is defined in Section 2 of the EPZ Act as a company in respect of which an
export enterprise certificate is in force.
2L This is the Malawi Minister responsible for Trade and Industry.
42
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3.3

prescribed. Despite these Ministerial powers to make regulations, the Minister
has so far only made regulations for application forms and application fees.??

There are no specific zones dedicated to export processing in Malawi. Rather,
entities are designated the status of EPZs and are located in areas of choice
and convenience to the investor.?® Thus, going by the Foreign Investment
Advisory Service (FIAS) classification, Malawi currently has Single Factory
EPZs.?** Products originating from the EPZs are predominantly for export and
the EPZ Act restricts the quantities of products that can be sold locally.?*
Malawi’'s traditional products such as tobacco, tea, coffee, and cotton are
excluded from the EPZ regime.?®® It would appear that the restriction of locally
sold quantities and the exclusion of traditional products are deliberate efforts to
enhance the production and exportation of diversified products.

The EPZ Appraisal Committee:-compasition;-powers and functions

The Ministry of Industry and Trade administers the EPZ regime in Malawi
assisted by the EPZ Appraisal Committee.?*'The EPZ Appraisal Committee is
made up of ten members, with the Secretary for Industry and Trade as the
chairperson.?”® Six members of the Committee are ex-officio and these are: the

Secretary to the Treasury#%

230

the ‘Secretary for- Economic Planning and

Development;?° the Secretary for: Agriculture land Food Security;?* the

Secretary for Labour;*** the Commissioner General of the Malawi Revenue
Authority;**®* and the Chief Immigration Officer.”** Each of the ex-officio

members may choose to designate a representative if they cannot personally

222

Export Processing Zones (Fees and Forms) Regulations. Government Notice No. 96 of 1995.

23 gection 8 of the EPZ Act.

224 FIAS (2008) 16.

225 gection 15C of the EPZ Act.

2% gaction 9 of the EPZ Act.

2T gection 3 of the Act.

28 gection 3 (1) (a) of the Act.

229 gection 3(1) (b) (i). The Secretary to the Treasury works under the Ministry of Finance.

230 section 3(1) (b) (ii). The Secretary for Economic Planning and Development works under the
Ministry of Economic Planning and Development. It is noted that currently (according to Cabinet
list released on 7" November 2018) of finance and economic planning matters are under one
ministry.

2L gection 3(1) (b) (iii).

28 gection 3(1) (b) (iv).

233 gection 3(1) (b) (v).

23 section 3(1) (b) (vi).
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attend to the business of the Committee.?*® The other three members of the
Committee are: the Chief Executive Officer of the Malawi Investment and Trade

Centre; =6

one representative of the private sector in Malawi nominated by
Malawi Confederation of Chambers of Commerce and Industry and appointed
by the Minister;*®” and one representative of the Reserve Bank of Malawi,
nominated by the Governor of the Reserve Bank and appointed by the

Minister.?%®

It is noted that even though the Committee appears to consist of as many
relevant stakeholders as possible, it is dominated by representatives of
government institutions. Nine of the ten Committee members are
representatives of government institutions and even the one private sector
representative has to be appointed by the Minister. The Committee’s
composition demonstrates that Malawi’'s EPZ programme is to a large extent
controlled by the Malawi Government. {t.would appear there is minimal

involvement of the private sectorin-running the regulatory affairs of SEZs.

The functions of the Committee are provided for in section 7 of the EPZ Act.
The Committee is mainly responsible for appraising and reviewing applications
for the establishment and operation of EPZs and applications for the production
or manufacture of export products. Upon ‘such '‘appraisals and reviews, the
Committee makes recommendations regarding thelapplication to the Minister of
Trade and Industry. Based on the Committee’s recommendations, the Minister
then decides whether to issue an export enterprise certificate.?*® Decisions to
revoke certificates in cases where an export enterprise has contravened the
EPZ Act or any condition attached to an export enterprise certificate are also

made by the Minister as the Committee only makes recommendations.?*°

With regards to declaration of any area of land or factory as an EPZ, the
Committee is again only responsible for making recommendations. The

Minister has powers to make the declaration on recommendation of the

2% gection 3 (1) (b) (i) to (vi).
2% gection 3(1) (c).
237 section 3(1) (d). The appointing Minister is the Minister responsible for Industry and Trade.
238 gection 3(1) (e).
39 Section 10(1) of the APZ Act.
49 Section 12(1) of the EPZ Act.
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Committee.® It is thus clear that the functions of the Committee are very
limited and essentially the Committee has no powers to make decisions under
the EPZ Act. This further reveals that the Committee, which is purported to
regulate and operate Malawi EPZs, lacks independence and the Malawi
Government has total control of the Committee.

3.4 Incentives available to enterprises operating under the EPZ Act

3.4.1Incentive provisions in the EPZ Act

Section 16 of the EPZ Act provides for duty relief and states that where an
export enterprise imports or purchases any dutiable goods to be used in a
bonded factory®*? or EPZ, no duty shall be paid if the goods are transported
directly and forthwith to a bonded factory or EPZ and placed under such
conditions as the Commissioner-General of the Malawi Revenue Authority may
impose. However, removal-of -goods-from a-bonded factory or EPZ without
authorisation or in contravention of conditions stated in section 17 is a

punishable offence.

3.4.2Reference to incentives in-other statutes

The EPZ Act makes reference to incentives in other statutes. Section 15B(1)
states that an export enterprise- shall be entitled to such benefits as may be
specified under: (a) the Taxation Act;***(b) the Customs and Excise Act;*** (c)
the Value Added Tax Act;** (d) the Exchange Control Act;**® or any other
written law. Section 15B (2) however makes an exception and mentions goods
that shall not be imported free of import duty and value added tax by an export
enterprise and these are: vehicles not used solely within an EPZ and, in any
case, passenger cars or mini buses; fuel for use in generators or boilers; and

spare parts for motor vehicles, including tyres.

21 gection 8 of the EPZ Act.
%2 Defined in Section 2 of the Act as a factory situated in an SEZ.
243 Chapter 41:01 of the Laws of Malawi.
244 Chapter 42:01 of the Laws of Malawi.
245 Chapter 42:02 of the Laws of Malawi.
245 Chapter 45:01 of the Laws of Malawi.
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It is noted that the Exchange Control Act currently does not provide for benefits
specific to EPZs. Similarly, an examination of the Customs and Excise Act
reveals that there are no benefits specially provided for in relation to EPZs.
Under the Value Added Tax Act, one would note that the export of goods and
services is categorised as a zero-rated supply, meaning output tax is at zero on
the export of goods and services.”’ A zero output tax rate would therefore
apply to an EPZ enterprise that exports goods and services. However, this

would not necessarily be categorised as a benefit specific to EPZs.

The Taxation Act also appears not to contain benefits that accrue to enterprises
only by virtue of operating in EPZs. A notable benefit which an EPZ enterprise
may qualify for relates to the exemption of income tax for enterprises operating

in priority industries.?*®

In this regard “priority industries” means agro-
processing®® or electricity generation, transmission and distribution
industries.”° Therefore, an ERPZ-ehterprise-engaging in agro-processing may,
upon satisfying other - speciiied,minimum-—requirements, apply to the
Commissioner General ‘of the Malawi Revenue Authority for priority industry
status, upon the granting of which the enterprise would be subject to zero
income tax rate.”' As_pointed_out, the application or qualification for, and
conferment of, priority industry status is not dependent on whether an entity is

in an EPZ or not.

3.5 The EPZ Act vis-a-vis international best practices

3.5.1Minimal private sector involvement and EPZ Appraisal Committee’s

limited powers/autonomy

As noted earlier in this chapter, the EPZ Appraisal Committee is dominated by
representatives of government institutions and there is minimal involvement of
the private sector in running the regulatory affairs of SEZs. The set-up of the
Committee contradicts international best practice which encourages greater
involvement of the private sector in the development and management of SEZs

in order to reduce the burden placed on public resources and increases the

4" section 21 of the VAT Act and the Second Schedule to the VAT Act.
248 Regulation 8 of Taxation (Priority Industries) Regulations, 2013.
49 Defined as the process of converting primary or raw agricultural products into consumable
commodities. See Regulation 2 of Taxation (Priority Industries) Regulations, 2013.
%0 Regulation 2 of Taxation (Priority Industries) Regulations, 2013.
1 Regulation 6 of Taxation (Priority Industries) Regulations, 2013.
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efficiency of SEZs by allowing them to operate under market mechanisms.??
As it has also been noted, international experience shows that a majority of
government developed and managed SEZs have been less effective than their
private counterparts.?>>This therefore is one aspect of the EPZ Programme that
needs to be considered and improved to such extent as relevant Malawi

circumstances permit.

Another matter of concern is the limited powers of the EPZ Appraisal
Committee. Apart from its composition, the Committee has no regulatory
independence as it has no powers to make decisions on any matters relating to
EPZs. One would argue that this lack of autonomy puts the Committee’s
efficacy in question. Ideally, it would be more efficient if the law gave some
powers to the Committee to make decisions (e.g. issuing licenses, approvals
etc.) rather than limiting it to only making recommendations to the Minister on
essentially every matter concerning the-EPZ programme. In addition, the EPZ
Act does not provide for funding-or budgets of the Committee. By default, the
Committee’s operations are funded by the government (through the Ministry of
Trade and Industry). Again this lack of autonomy goes against the global best

practice.

3.5.2Focus on fiscal incentives and leaving out other critical aspects

The incentives provided for under section 16 of the EPZ Act and even those
that could possibly be provided for in the Taxation Act, the Customs and Excise
Act, the Value Added Tax Act, and the Exchange Control Act are all fiscal
incentives. It has however been observed in Chapter 2 of this thesis that the
focus on fiscal incentives tends to turn EPZs into enclaves without much
linkage with the local economy.?* This is why most countries have shifted away
from fiscal incentives to value added services and more focus is now placed on

creating an improved investment climate in the zone.?*®

%2 Moberg L ‘The political economy of special economic zones’ (2015) 11:1 Journal of Institutional

Economics 173.

Moberg L ‘The political economy of special economic zones’ (2015) 11(1) Journal of Institutional
Economics 173.

2% 7eng DZ (2016) 3.

%% Farole T and Akinci G (2011) 7.

253
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The EPZ Act makes no provision for critical aspects such as simplified and
streamlined procedures for business registration, investment approvals,
expatriate work permits, granting of import and export licenses, accelerated on-
site customs inspection, automatic foreign exchange access, and land
acquisition, among others. This means investors have to deal with individual
line ministries and agencies in setting up operations in EPZs and this could be
inconvenient. Simplified and streamlined procedures could minimise

inconveniences and assist in improving investment climate in EPZs.

Simplification and streamlining of procedures work better if all authorisations
are vested to the relevant zone authority (one-stop shop services) rather than
having investors deal with individual line ministries and agencies.?*® This is not
possible with the current set up and the limited powers of the EPZ Appraisal

Committee. Consideration and reform are therefore required on this aspect.

3.5.3Practical challenges faced in implementation of the EPZ Act

The inadequacies in the current Malawi EPZ law are reflected in challenges
that are encountered in EPZ operations. For instance, while section 16 of the
EPZ Act provides for duty relief on imports or purchases of dutiable goods to be
used in EPZs, there is uncertainty about the type of goods that qualify for duty
relief. This uncertainty arises.from the fact that the EPZ Act and the Customs
and Excise Act do not have duty free equipment schedules and instead, it
would appear such schedules are attached to individual Export Enterprise
Certificates.”®’ This reflects a lack of clear outline of the EPZ incentives and
privileges by the EPZ legal and regulatory framework, a situation which is

inconsistent with international best practices.*®

According to the Ministry of Industry and Trade’s paper,”® some EPZ
enterprises bemoaned the lack of coordination between the Ministry and the

Malawi Revenue Authority (MRA) on which goods are dutiable and which ones

% MENA-OECD Investment Programme (2009) 14.
7 Ministry of Industry and Trade (2015) 10.
»*® MENA-OECD Investment Program (2009) 10 — 11.
29 Ministry of Industry and Trade (2015) 10.
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are not. There have been instances where the MRA would refuse to clear duty

free equipment on the scheduled list which is attached to certificate.?®

Another challenge pertains to inconsistencies in the EPZ corporate tax
incentives. Prior to the year 2011, EPZ enterprises had zero corporate tax as
one of the fiscal incentives. However, a perusal of the law shows no record of
this incentive in the law.?** One would assume that the said incentive was at
the discretion of the Ministry and was indicated on the Export Enterprise
Certificates. In 2011 the Malawi Government implemented a zero deficit budget
and incentives such as the zero corporate tax were removed.?®® Most EPZ
Enterprises felt let down or cheated as their expansion plans were directly
related to what EPZ was providing.?®®> For most enterprises, it became
expensive servicing loans at the same time paying 30 per cent corporate tax.
This incident demonstrated a lack of predictability and transparency in the EPZ
legal and regulatory framework-and-parily-explains why some enterprises opted
not to renew their Expori-Enterprise-Ceriiiicates; leading to a decline in the

number of EPZ enterprises.

Another challenge that has also been observed by investors relates to
acquisition of land and access to utilities. An analysis done by the Ministry
showed that enterprises spent at least one year to get a suitable piece of land
and a further six to nine months to get utilities (e.g. electricity and water)
connected to their EPZ premises.?®* Clearly the EPZ regime has no structures

in place to facilitate and fast-track these aspects.

It is noted in chapter two of this thesis that international best practice also
recommends that the legal and regulatory framework for SEZs should be
trustworthy, transparent and predictable by, among other things, providing for

effective dispute settlement mechanisms and investor remedies that are clearly

2%% Ministry of Industry and Trade (2015) 10.

261

E.g. the EPZ Act, the Taxation Act or regulations made thereunder.

262 Ministry of Industry and Trade (2015) 3.
283 Ministry of Industry and Trade (2015) 10.
24 Ministry of Industry and Trade (2015) 17.

49



established and provide a satisfactory level of comfort to investors.?®®> The
current EPZ Act makes no special provision for settlement of disputes and this
poses further challenges to investors.

It is also noted that international best practice advocates for respect of
employee rights and ILO norms in SEZs.*® The EPZ Act is silent on
employment issues. Such issues are therefore mainly regulated by the

267 and the Labour Relations Act?%®

Employment Act which generally apply to all
employment mattes in Malawi and do not appear to make special provision for

employment issues in the EPZs.

3.6 Lessons from Zimbabwe’s SEZ leqgal and requlatory framework

Zimbabwe has a Special Economic Zones Act®®®

which was gazetted and came
into force on 1% November 2016. Pursuant to section 57 of the Act, the Special
Economic Zones (General) Regulations, 2018 have also been made.?® The
Zimbabwe Special Economic Zones Authority, which is mandated to regulate

SEZs, has since declared nine SEZs in terms of section 20 of the Act.?’*

The introduction of SEZs in Zimbabwe did not come as a novel concept as the
Zimbabwe government had previously icome/ up,-with EPZs from 1996 to
2006.%"* The EPZ initiative;is:said to;have produced mixed results of successes
and failures.?”® SEZs have now been introduced with the hope of bringing more

positive results which include attracting FDI inflows, generating employment

25 Webb S & Coleman J ‘Factors Contributing to Success of a Special Economic Zone — An overview

of International Best Practice in Developing SEZs’ (2018) available at www.dlapiper.com
(accessed 15 June 2018).

%% Gauthier JP ‘Legal and Institutional Frameworks for Special Economic Zones' available at

https://staticl.squarespace.com accessed 10 November 2018.

Chapter 55:01 of the Laws of Malawi.

Chapter 54:01 of the Laws of Malawi.

Chapter 14:34 of the Laws of Zimbabwe.

29 Statutory Instrument 154 of 2018.

"L See the Declaration of Special Economic Zones — General Notice 660 of 2018

%2 Chitambara P ‘How to make Special Economic Zones work’ Zimbabwe Independent 15 September
2017 available at www.theindependent.co.zw (accessed 31 May 2019).

%3 For instance, about 205 companies were established, creating approximately 32, 512 jobs and
generating about US$172 million in terms of cumulative investment and US$1, 15 billion in terms
of export earnings. However, there were concerns over labour and environmental issues,
particularly failure to deliver quality employment and living wage as well as high opportunity costs
involved. See Chitambara P ‘How to make Special Economic Zones work’ Zimbabwe Independent
15 September 2017 available at www.theindependent.co.zw (accessed 31 May 2019).
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and promoting exports.?™ Below is a discussion of selected key features of the
Zimbabwe SEZ legislation (that are relevant to this study) in light of the
international best practices discussed in chapter two of this thesis.

3.6.1 The Zimbabwe Special Economic Zones Authority: composition, powers

and functions

Section 3 of the Zimbabwe SEZ Act establishes the Zimbabwe Special
Economic Zones Authority, which is a body corporate capable of suing and
being sued in its corporate name and, subject to the Act, of performing all acts
that body corporates may by law performing. According to section 4 of the Act,
the operations of the Authority are controlled and managed by the Zimbabwe
Special Economic Zones Board. The Board is required to consist of not more
than eleven members, of whom six are appointed from the private sector by the
Minister after consultation with the President.?”® The six private sector members
must each have qualificaitons, skills, or experience in one of the following
areas: (a) law; (b) investment analysis; (C) information technology; (d)
accounting; (e) economic; or (f) human resources.?’® In addition, one member
shall be appointed from each of the ministries responsible for: finance and
economic development;-economic ptanning and investment promotion; industry
and commerce; and public: service, labour and social welfare.?’”” One member
of the Board shall also 'be ‘appointed.from the' Office of the President and
Cabinet.?”® The chief executive officer of the Authority is an ex-officio member

of the Board.?”®

The Board’s chairperson and the vice-chairperson are appointed by the
Minister from the above-stated membership of the Board.”® It would appear

that the membership of Zimbabwe Special Economic Zones Board (assuming

7% Chitambara P ‘How to make Special Economic Zones work’ Zimbabwe Independent 15 September

2017 available at www.theindependent.co.zw (accessed 31 May 2019).

Section 5 (1) (a) of the Special Economic Zones Act (Chapter 14:34) of the Laws of Zimbabwe.

2% section 5 (1) (a) of the Special Economic Zones Act (Chapter 14:34) of the Laws of Zimbabwe.

2" section 5 (1) (b) to (e) of the Special Economic Zones Act (Chapter 14:34) of the Laws of
Zimbabwe.

'8 gection 5 (1) (f) of the Zimbabwe SEZ Act.

"9 Section 5 (1) (g) of the Zimbabwe SEZ Act.

. The chief executive officer of the Zimbabwe Special Economic Zones authority is appointed by the
Board in accordance with section 22 of the Act.

28 gection 5 (2). of the Zimbabwe SEZ Act.
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all the eleven vacancies are filled) is dominated by representatives of the
private sector as compared to government representatives. Thus, there is
increased involvement of the private sector in running the regulatory affairs of
Zimbabwe SEZs. This state of affairs is consistent with the recommended

international best practices.”!

Section 18 (1) of the Zimbabwe SEZ Act sets out the functions of Zimbabwe
SEZ Authority. It states that the functions shall be: (a) to establish SEZs
wherein export-oriented industrial activities will take place; (b) to attract foreign
direct investment into SEZs; (c) to administer, control and regulate all SEZs; (d)
to provide and maintain such services, facilities and structures as are in its
opinion necessary or desirable for the efficient operation of any SEZ; (e) to
permit customs offices to be established in any SEZ and to provide facilities for
that purpose; (f) to ensure the provision of adequate fencing and enclosures to
segregate an SEZ from the-customs terfitory, where necessary; (g) to approve
and regulate activities which ‘may be carried ‘'on in an SEZ; (h) to grant
investment licenses for investment in SEZ; (i) to grant permits to developers of
SEZ areas for infrastructure development including but not limited to road
works, information and—communications technology works, and water and
electricity works; (j) to constituterasinglejinstitution through which applications
for the approval of investment in. SEZs shall be made and through which all
necessary approvals, licences and permits may be granted or issued in respect
of approved investments; (k) to monitor and evaluate the implementation of
approved investments in SEZs and to submit reports to the Board concerning
such investments; and (l) to advice the Minister in all matters relating to

investment in SEZ.

For the better exercise of its functions, the Zimbabwe SEZ Authority has
powers to do or cause to be done, either by itself or its agents, all or any of the
things specified in the Schedule to the Act, either absolutely or conditionally
and either solely or jointly with others.?®® The stated Schedule outlines the

powers of the Authority which include, among several others, powers to:

81 Moberg L. L ‘The political economy of special economic zones' (2015) 11 (1) Journal of

Institutional Economics 173.
282 gection 19 of the Zimbabwe SEZ Act.
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acquire movable or immovable property; sell, mortgage or pledge any of its
assets; construct facilities necessary for its functions and the SEZs; enter into
contracts of suretyship or give guarantees in connection with the exercise of its
functions; and, with the approval of the Minister, to raise loans or borrow money

in connection with its functions.?%3

It is observed that the Zimbabwe SEZ Act confers a considerable level of
autonomy on the Zimbabwe SEZ Authority. As opposed to merely appraising
and reviewing investment applications as is the case with the Malawi EPZ

regulator,?®*

the Zimbabwe SEZ Authority has substantial powers, which include
powers to grant licences for investment in SEZs and to approve and regulate
activities which may be carried on in the Zimbabwe SEZs. Further, the
Zimbabwe SEZ Authority has powers to establish SEZs and this includes
powers to declare areas as SEZs.?®® The autonomy of the Zimbabwe SEZ
Authority also extends to.its-financial affairs-as-reflected in the powers to raise
loans or borrow money (with the approval of the Minister) required for the
performance of its functions. The Authority therefore would not need to always
rely on funding from the government for its operations.?® This reflects a
relatively high level of-independence of the -Authority from the government,

which is consistent withrinternational best practices.

3.6.2 Involvement of the private sector in different capacities within the SEZ

programme and selection criteria for investment applicants

Another notable aspect regarding the Zimbabwe SEZ legislation is that it allows
for participation of the private sector in SEZ developer or SEZ investor
capacities. According to section 23 of the Zimbabwe SEZ Act, a person wishing
to obtain his or her approval to invest in an SEZ or wishing to have his or her
business activity approved as an activity in an SEZ area may apply to the

Authority. Similarly, a person who wishes to develop an area as an SEZ area in
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See the Schedule to the Zimbabwe SEZ Act, made pursuant to section 19 of the Act.

284 gection 7 of the EPZ Act (Chapter 39:06) of the Laws of Malawi.
2% Section 20 of the Zimbabwe SEZ Act and General Notice 660 of 2018.
28 Under section 46 of the Zimbabwe SEZ Act, the general funds of the Authority shall consist of — (a)

rents, fees, charges and other income accruing to the Authority from licenses issued, services
rendered and activities carried on in SEZs by the Authority; (b) moneys appropriated by
Parliament; and (c) such other moneys as may vest in or accrue to the Authority, whether in the
course of its operations or otherwise.
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which licensed investors can establish or conduct operations may apply to the

Authority for approval.?®’

Outlined in section 25 of the Zimbabwe SEZ Act are items that the Authority
shall have regard to in considering applications for SEZ investment licences.?®®
It would appear the outlined considerations assist the Authority in assessing,
among other things, the potential value to be added to the proposed investment
of the applicant. As regards the investment selection criteria, Regulation 9 (2)
(a) of the Zimbabwe SEZ (General) Regulations, 2018 makes reference to the

289

Finance Act“®® which contains additional criteria. Inclusion of selection criteria in

SEZ legislation is also encouraged by international best practices.?*

3.6.3 The Zimbabwe SEZ Authority as a one-stop shop with streamlined
procedures

It has been noted in 3.6.1 above that one of the functions of the Zimbabwe SEZ
Authority is to constitute a single institution through which applications for the
approval of investment in SEZs shall be made and permits may be granted or
issued in respect of approved investments.”" In compliance with international
best practices, this function enables the Authority to streamline SEZ procedures
by acting as a one-stop shop-equipped to -grant all necessary licences and to
oversee regulatory compliance, thereby simplifying administrative procedures
and shielding investors from time consuming regulatory compliance
procedures.?**The one-stop shop function has since been operationalised and
it assists with incorporation of companies, applications for SEZ investment
licences, registrations of various tax heads and fiscal incentives, wo