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TERMS AND DEFINITIONS 

 

Bankruptcy Bankruptcy may be used to refer to the ‘bringing to an end or otherwise 

subjecting to external control, a debtor’s freedom to continue to enter 

into credit-related transactions’ due to the inability to pay his or her 

debts.1 In many jurisdictions, it is used to distinguish personal insolvency 

from corporate insolvency.2 The paper will avoid using this distinction 

however, and will use the word ‘insolvency’ to refer to both personal and 

corporate insolvency.  

 

Creditor A creditor is ‘a natural or legal person that has a claim against the debtor 

that arose on or before the commencement of the insolvency 

proceedings’.3  

 

Insolvency A debtor is considered to be insolvent when his liabilities, fairly 

estimated, exceed his assets, fairly valued.4 However, a debtor is not 

treated as an insolvent for legal purposes unless his estate has been 

sequestrated by an order of the court.5 

Cross-Border  The terms ‘international insolvency,’ ‘transnational insolvency’ or ‘cross-

Insolvency border insolvency’ are used interchangeably to denote a situation where  

                                                           
1
 Rajak H ‘The Culture of Bankruptcy’ in Omar P (ed) International Insolvency Law: Themes and Perspectives 

(Markets and the Law) (2008) 3. Harry Rajak is a Professor at the University of Sussex and has written widely on 
corporate insolvency issues in both the UK and South Africa.  
2
 For example, in Australia, bankruptcy is a term used to refer to the insolvency of natural persons which is 

regulated by the Bankruptcy Act, 1966 (Cth) while insolvency is a term used to refer to corporate insolvency under 
the Corporations Act, 2001 (Cth). 
3
 UNCITRAL ‘Legislative Guide on Insolvency Law’ 

http://www.uncitral.org/uncitral/en/uncitral_texts/insolvency/2004Guide.html (accessed on 07 August 2013). 
4
 Sharrock R et al Hockly’s Insolvency Law 8 ed (2006) 3.  

5
 Sharrock R et al (2006) 3.  

 

 

 

 

http://www.uncitral.org/uncitral/en/uncitral_texts/insolvency/2004Guide.html
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a debtor has assets and liabilities in two or more jurisdictions and is 

therefore the subject of insolvency proceedings in one more than one 

jurisdiction.6  

 

Debtor A debtor is a ‘person or a partnership or the estate of a person or 

partnership which is a debtor in the usual sense of the word, except a 

body corporate or a company or other association of persons which may 

be placed in liquidation under the law relating to Companies’.7 As a 

matter of principle therefore, the provisions of the Insolvency Act, 1936 

do not apply to companies or close corporations.8 This paper however, 

uses the term ‘debtor’ to define legal entities such as companies and 

close corporations as well as natural persons who are engaged in 

business activities, such as traders or merchants.  

 

Sequestration  The main purpose of a sequestration order according to Walker v Syfret is 

Order    to crystalise the debtor’s position, so that the hand of the law is placed  

upon his estate.9 Once a sequestration order is granted it creates a 

concursus creditorum, taking the rights of the general body of creditors 

into consideration. Thereafter, no transaction can be entered into with 

regard to the debtor’s estate by a single creditor to the prejudice of the 

general body.  

                                                           
6
 Zulman RH ‘Cross-Border Insolvency in South African Law’ (2009) 21/5 South African Mercantile Law Journal 803. 

Justice Ralph Zulman is a retired judge of the South African Supreme Court of Appeal. He served as a member of a 
committee of the United Nations (UN) concerned with drafting the Model Law. He also recommended the 
adoption of the Model Law by South Africa during his tenure as chair of the South African Law Commission (SALC). 
Finally, Justice Zulman also played an instrumental role in the New Zealand Law Commission’s Report on whether 
New Zealand should adopt the Model Law and his work in all these capacities prove useful to this paper. See also 
Trichardt A ‘The UNCITRAL Model Law on Cross-Border Insolvency’ (2003) 6 Flinders Journal of Law Reform 98.  
7
 Section 1 of the Insolvency Act, 1936 (Act No. 24 of 1936). Unless otherwise indicated legislation referred to is 

that of Namibia. 
8
 Companies and close corporations are wound-up by the relevant provisions of the Companies Act, 2004 (Act No. 

28 of 2004) and the Close Corporation Act, 1988 (Act No. 26 of 1988). Nonetheless, provisions of the Insolvency 
Act, 1936 are applicable to the winding-up of companies and close corporations that are unable to pay their debts.  
9
 1911 AD 141. 
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Liquidation or  Liquidation or winding-up refers to the dissolution of a company or 

Winding-up  close corporation in terms of Chapter 14 of the Companies Act, 2004 and  

Part IX of the Close Corporations Act, 1988 respectively.10  

 

Trustee A trustee is required to collect all of the debtor’s assets and arrange for 

the sale of those assets and distribute the proceeds thereof amongst the 

creditors in order of the ranking outlined under the Insolvency Act, 

1936.11 

 

Liquidator A liquidator is required to realise the assets of the legal entity and to 

distribute the proceeds to satisfy the costs of the liquidation and the 

claims of creditors and distributes any remaining amounts among the 

shareholders according to their rights and interests in the company.12   

 

Foreign   A foreign insolvency representative is a representative (whether a 

Insolvency   trustee or liquidator) from any state, country or territory other than 

Representative  Namibia who is charged with the collection of the debtor’s estate for  

distribution to creditors.  

 

Property The general rule is that all movable and immovable property situated in 

Namibia forms part of the debtor’s insolvent estate.13 However, not all 

property belonging to a debtor is available for distribution to creditors of 

the insolvent estate. Sections 23, 79 and 82 of the Insolvency Act, 1936 

provide an indication of property that may be excluded or exempted 

                                                           
10

 Companies Act, 2004 (Act No. 28 of 2004) and the Close Corporations Act, 1988 (Act No. 26 of 1988). 
11

 Section 40 of the Insolvency Act, 1936. 
12

 Section 347 of the Companies Act, 2004.  
13

 Section 2 of the Insolvency Act, 1936.  
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from the insolvent estate.14 For purposes of facilitating the efficient 

resolution of cross-border insolvency disputes in Namibia, the paper will 

use the word ‘property’ to refer to both movable and immovable 

property belonging to a debtor, wherever situated, subject to the 

exclusions and exemptions identified in sections 23, 79 and 82 of the 

Insolvency Act, 1936.15 This definition of ‘property’ will be used 

interchangeably with the word ‘assets’ throughout the paper. 

 

Recognition A foreign insolvency representative is required to apply for recognition 

with the High Court of Namibia in order to administer any of the debtor’s 

assets that are situated in the country. In essence, such a representative 

will have to bring a motion procedure application to the High Court of 

Namibia where the assets of the debtor are located or where the debtor 

resides. The court then has the discretion to grant or refuse recognition.  

 

 

 

 

 

 

 

 

 

                                                           
14

 Evans RG A Critical Analysis of Problem Areas in Respect of Assets of Insolvent Estates of Individuals (unpublished 
doctorate thesis, University of Pretoria, 2008) 214 – 215. Evans argues that the ‘provisions of the Insolvency Act 
regarding the actual property that may be collected on behalf of the creditors of the insolvent estate, or that which 
is excluded or exempt from that estate, and the definition of such property, are not always clear’.  Evans gives the 
example of the uncertainty that prevails in respect of insurance policies, inheritance, property of spouses of 
debtors and the debtor’s income.  
15

 Act No. 24 of 1936. According to Amoo SK Property Law in Namibia (2014) 1, property, in modern property 
jurisprudence refers to both movable and immovable assets of a person or a legal subject and includes both 
corporeal and incorporeal things, for example, rights (interests) in a close corporation and (shares) in a company 
and copyright. 
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CHAPTER ONE: 

INTRODUCTION TO NAMIBIA’S CROSS-BORDER INSOLVENCY FRAMEWORK 

 

1.1 Introduction 

  

Cross-border insolvency occurs when a debtor who is domiciled or living in one country, 

becomes the subject of the insolvency law of another country where he has assets and 

liabilities.16 Imagine a debtor from Namibia who has assets and liabilities in South Africa and 

Angola, and against whom insolvency proceedings have been opened in all three countries.  

 

Obviously, all these countries will have different insolvency laws in place that may be applied in 

respect of this one debtor. Ultimately, several challenges will confront the courts in all three 

jurisdictions regarding the manner in which this debtor’s property should be collected and for 

whose benefit it should be distributed. In order to do so, the courts will have to determine the 

applicable law to the proceedings. Zulman correctly submitted that cross-border insolvencies 

are ‘contentious because they transcend the confines of a single legal system so that a single 

set of domestic insolvency law provisions cannot be immediately and exclusively applied 

without regard to the issues raised by the foreign elements in the case’.17 

 

There are various approaches to resolving cross-border insolvency which include:18 

 

(a) Treaties (whether bilateral or multilateral); 

(b) Conventions; 

                                                           
16

 Ailola D ‘Recognition of Foreign Proceedings, Orders and Officials in Insolvency in Southern Africa: A Call for a 
Regional Convention’ (1999) 31/1 Comparative and International Law Journal of Southern Africa 60. The late David 
Ailola was a Professor at the University of South Africa who was instrumental in developing cross-border 
insolvency jurisprudence for South Africa.   
17

 Zulman RH ‘Cross-Border Insolvency in South African Law’ (2009) 21/5 South African Mercantile Law Journal 804. 
18

 See generally Westbrook JL et al A Global View of Business Insolvency Systems (2010) 246. Jay Lawrence 
Westbrook is a professor at the School of Law at the University of Texas where he teaches a course on bankruptcy 
law amongst others. He was appointed by the Bankruptcy Court as amicus curiae in the large international 
insolvency litigation of Maxwell Communication Corp plc v Société Generale plc (In re Maxwell Communication Corp 
plc) 170 B.R. 800 (Bankr. S.D.N.Y. 1994).  
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(c) The European Union (EU) Regulation that applies to EU member States; 

(d) The United Nations Commission on International Trade Law (UNCITRAL) Model 

Law on Cross-Border Insolvency (Model Law); and 

(e) Domestic laws, including the common law principles regarding the recognition of 

foreign insolvency representatives. 

 

There is no universal response to cross-border insolvency because ultimately, each country 

protects different national interests in the event of insolvency. So each country will apply a 

different approach to addressing cross-border insolvency that is in line with the interest it seeks 

to protect. However, these different legal approaches often which causes a lot of confusion and 

uncertainty especially where they affect one debtor. This is because creditors do not often 

know the applicable law to the insolvency proceedings. This affects their ability to prove claims, 

especially where the insolvency proceedings have only been opened in a foreign jurisdiction. 

 

The Guide to Enactment and Interpretation of the Model Law (hereinafter the Guide to 

Enactment) went on to note that a number of consequences flow from the application of 

different and inharmonious legal approaches to cross-border insolvency which:19 

 

(a) hampers the rescue of financially troubled businesses; 

(b) are not conducive to a fair and efficient administration of cross-border 

insolvencies;  

(c) impeded the protection of the assets of the insolvent debtor against dissipation;  

(d) hindered maximisation of the value of the assets of the insolvent debtor; and 

(e) the absence of predictability in the way in which insolvency cases were 

administered both impeded the flow of capital and acted as a disincentive to 

cross-border investment. 

 

                                                           
19

 UNCITRAL ‘Model Law on Cross-Border Insolvency and Guide to Enactment’ available at 
http://www.uncitral.org/pdf/english/texts/insolven/insolvency-e.pdf (accessed on 25 October 2014). 

 

 

 

 

http://www.uncitral.org/pdf/english/texts/insolven/insolvency-e.pdf
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Namibia has not signed any treaties or conventions regarding how it will address cross-border 

insolvency issues. The Insolvency Act, 1936 serves as the principal source of Namibia’s 

insolvency law and primarily deals with the sequestration of natural persons and partnerships.20 

Suffice to say, the Insolvency Act, 1936 does not contain any provisions to address cross-border 

insolvency issues.21 The relevant law is found only in the country’s common law which applies 

rules of international private law and precedent to address issues arising from cross-insolvency 

disputes.22  

 

This paper argues that there is a need for an improved cross-border insolvency regime as the 

common law principles applied in Namibia are outdated and thus ill-equipped to deal with 

present-day complex issues of cross-border insolvency. The lack of literature on issues of cross-

border insolvency belies the importance of cross-border insolvency in African developing 

countries like Namibia who seek to encourage trade and investment in the hope of achieving 

economic development. In the final section of chapter one, the paper will consider the Model 

Law as the basis needed to develop clear, fair and predictable rules to effectively deal with the 

various aspects of cross-border insolvencies in Namibia.  

 

This argument is substantiated in the following manner: 

 

Chapter One will look at the current Namibian cross-border framework and introduce the key 

issues that arise in a cross-border insolvency dispute. It will further look to the shortcomings of 

the Insolvency Act, 1936 and examine the current common law principles employed to resolve 

                                                           
20

 Act No. 24 of 1936 as amended by the Insolvency Amendment Act, 2005 (Act No. 12 of 2005). The Insolvency 
Act, 1936 is informed by Roman-Dutch common law and other pieces of legislation such as the Companies Act, 
2004 and the Close Corporations Act, 1988 which regulate the liquidation and winding-up of companies and close-
corporations respectively.  However, as previously explained, provisions of the Insolvency Act, 1936 are applicable 
to the winding-up of companies and close corporations that are unable to pay their debts as contemplated by the 
Companies Act, 2004 and the Close Corporations Act, 1988.  
21

 Act No. 24 of 1936.  
22

 Oppong RF ‘Private International Law in Commonwealth Africa’ (2013) 268.  
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issues of cross-border insolvency in Namibia with a view to determining the relevance of the 

Model Law in the development of effective cross-border insolvency laws.23 

 

In Chapter Two the paper will provide a theoretical background to the theories of cross-border 

insolvency which have influenced the various insolvency approaches across the world. Chapter 

Two will also consider the objects that insolvency laws should strive to meet in order to justify 

the need for cross-border insolvency reform in Namibia.24  

 

The crux of the problem is addressed in Chapter Three which considers the desirability of 

adopting the Model Law as part and parcel of the broader Namibian insolvency framework. 

First, chapter three discusses the role of UNCITRAL in the harmonisation and modernisation of 

international trade laws. Secondly, it will consider the development of the Model Law and the 

four key principles underpinning the Model Law. Chapter three will also consider the benefits of 

the Model Law from a Namibian context in order to determine whether Namibia should adopt 

its provisions. The final section of chapter three will examine the challenges to enacting the 

provisions of the Model Law.  

 

In Chapter Four the paper will examine the manner in which South Africa and Malawi have 

adopted the Model Law and highlight key changes from these promulgations.  

 

Finally, in Chapter Five the paper will discuss the lessons that Namibia can derive from the 

experience of both South Africa and Malawi. Chapter five will also outline the 

recommendations for the manner in which Namibia should enact the Model Law.   

 

 

 

 

                                                           
23

 Act No. 24 of 1936.  
24

 Act No. 24 of 1936.  
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1.2 Problem Statement 

 

With the continued expansion of globalisation as well as international and regional trade and 

investment, the inevitable issues of cross-border insolvency have received considerable interest 

and have been widely commented upon.25 For example, there has been a widespread reform of 

cross-border insolvency laws around the world in response to the Global Financial Crisis (GFC) 

of 2008 which saw the collapse of the Lehman Brothers, a global financial services firm with 

several subsidiaries situated in numerous jurisdictions.26  

 

Similarly, the proliferation of cross-border insolvency cases, including the well-known case of 

Maxwell Communication Corp, Société Générale (In re Maxwell Communication Corp) 

demonstrated that there is a crucial need for countries to develop effective cross-border 

insolvency frameworks in order to efficiently deal with the failure of companies and individuals 

who have assets and liabilities in various jurisdictions that have an impact on economic 

growth.27  

 

It is true that a company incorporated in one jurisdiction may engage in transnational 

investments, acquire assets and incur liabilities in a foreign jurisdiction in the course of trade 

and investment.28 This is especially true for many Namibian companies who have interests 

stretching beyond their home jurisdiction.29 Although there are a number of benefits that can 

                                                           
25

 See for example Westbrook JL et al A Global View of Business Insolvency Systems (2010) 228 where he argues 
that ‘the common and worldwide need for regulating this phenomenon in some detail is becoming, more and 
more, an indispensable task for any legislator—with predictably increasing intensity as a consequence of 
constantly intensifying globalization’.  
26

 Wolf A ‘A Global Cross-Border Insolvency Framework for Financial Institutions’ (2015) available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2562866 (accessed on 12 February 2015).  
27

 93 F.3d 1036 (2d Cir. 1996). This case involved a media empire with headquarters in England and with corporate 
entities and assets in the United Kingdom (UK), the United States of America (USA), and Canada. It involved 
numerous insolvency proceedings in both the UK and the USA and brought to the forefront the importance of 
developing a system for dealing with international insolvencies.  
28

  Francis A ‘Cross-border Insolvency in East Asia: Formal and Informal Mechanisms and UNCITRAL Model Law’ in 
Tomasic J (ed) Insolvency Law in East Asia (2006) 536.  
29

 Examples of some Namibian companies who operate throughout Africa include the Roads Contractor Company, 
Namibia Diamond Trading Company and Trustco Group Holdings Limited.  

 

 

 

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2562866


18 

 

be gained from the expansion of businesses to other jurisdictions, such expansion comes with 

associated risks that, unfortunately, sometimes lead to the failure of companies.30 In such a 

case where the company becomes insolvent, the creditors will be interested in including these 

assets that are situated in another jurisdiction in order to increase the dividend they will receive 

from the insolvency proceedings.31 That is not to say, however, that issues of cross-border 

insolvency are limited to major international companies; such issues also occur in other cases 

when individuals establish residence and sometimes businesses in foreign jurisdictions.32 

 

While it is certainly the case that most domestic insolvency laws provide procedures for the 

sequestration or liquidation of insolvent debtors, it has been argued that many insolvency laws 

are ill-equipped to deal with the complexity of cross-border insolvency problems and as a result 

do not provide a mechanism for the worldwide assets of a debtor to be administered effectively 

and in a predictable manner.33  

Instead, there is a global need to standardise these domestic insolvency laws in order to 

facilitate a more efficient international trade law regime. To this end, the paper argues that the 

Model Law should be considered as a timely and much needed text that would make great 

strides to alleviating the difficulties faced in cross-border insolvencies. Obviously, dealing 

effectively with the failure of companies who have assets and liabilities in foreign jurisdictions 

                                                           
30

 Mohan SC ‘Cross-border Insolvency Problems: Is the UNCITRAL Model Law the Answer?’ (2012) 21/3 
International Insolvency Review 200. 
31

 Westbrook JL (senior author) ‘Cross-border Considerations‘ in Westbrook JL (ed) A Global View of Business 
Insolvency Systems (2010) 227 – 265.  
32

 See for example the South African High Court matter between Lehane N.O. v Lagoon Beach Hotel (Pty) Ltd and 
Others Case 15678/2014 heard in the Western Cape Division during 22, 23, 26, 29 and 30 September 2014 and 1 
October 2014. In this matter the debtor was not a corporate entity, but rather a natural person who was the 
subject of insolvency laws from various jurisdictions.  
33

 Clift J ‘The UNCITRAL Model Law on Cross-Border Insolvency-A Legislative Framework to Facilitate Coordination 
and Cooperation in Cross-Border Insolvency’ (2004) 12Tulane Journal of International and Comparative Law 309. 
Ms Jenny Clift is a senior legal officer of the UNCITRAL Secretariat. She assists UNCITRAL’s working groups in the 
preparation and drafting of their documents and was particularly instrumental in the drafting of the Model Law.  
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may therefore be key to encouraging international trade and investment, particularly for 

emerging and developing economies such as Namibia.34 

What are these complex issues that can arise in a cross-border insolvency dispute? The case of 

Sackstein NO v Proudfoot SA (Pty) Ltd demonstrates the problems which typically arise in a 

cross-border insolvency dispute.35 A brief summary of the facts is useful. In this matter, Tsumeb 

Corporation Limited (TCL) was a Namibian company with an external branch registered in South 

Africa. Both companies were liquidated and distinct liquidators were appointed for the 

insolvency proceedings in Namibia and later in South Africa. Suffice to say, neither one of the 

liquidators appointed applied for recognition in the foreign country in which the company had 

assets and liabilities. Ultimately, the Namibian company was subsequently discharged from 

liquidation in consequence of a scheme of arrangement entered into with its creditors in terms 

of section 311 of the Namibian Companies Act, 1973 which was in operation at the time.36 

 

Sackstein, the South African appointed liquidator applied to set aside some of the payments 

made to the defendant, Proudfoot SA (Pty) Ltd by the Namibian company in terms of a contract 

to provide consulting services during the period when the latter was placed under provisional 

liquidation in Namibia. According to Smith & Boraine, the proper means of claiming the 

disposition of property would have been through an application for recognition in Namibia, in 

order to invoke the Namibian avoidance provisions.37  

 

The question that arose before the court a quo was whether Sackstein was entitled to set aside 

the payments made to the defendant as voidable dispositions by a company situated outside 

                                                           
34

  Omar PJ ‘Insolvency Law Initiatives in Developing Economies: The OHADA Uniform Law’ available at 
http://www.iiiglobal.org/component/jdownloads/viecategory/647.html (accessed 3 October 2014). Paul Omar is a 
Professor of International and Comparative Insolvency Law. He teaches on Company Law and Commercial Law 
(LLB), Cross-Border Insolvency Law and Comparative Corporate Rescue (LLM) at the College of Business Law & 
Social Sciences, Nottingham Law School.  
35

 2003 (4) SA 348 SCA. 
36

 Act No. 61 of 1973.  
37

 Smith A & Boraine A ‘The Grab Rule Foils the Foreign Liquidator in His Own Jurisdiction’ (2002) 14 SA Merc LJ 
570. Professor Andre Boraine is the dean at the Law Faculty of the University of Pretoria and is renowned for his 
contribution to the jurisprudence of South Africa’s insolvency development.  

 

 

 

 

http://www.iiiglobal.org/component/jdownloads/viecategory/647.html
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South Africa.38  On appeal, the South African Supreme Court of Appeal found that Sackstein had 

the requisite standing to proceed with his action against the defendant in a South African court 

and concluded that in terms of South African law, an external company may be wound-up by 

the court like any other domestic company by virtue of section 337 of the Companies Act, 1973 

which includes an external company.39 Such an external company can be liquidated as an 

independent entity regardless of the fact that the company to which it relates in a foreign 

country has not been liquidated. The court then went on to explain that this does not however 

create two legal personalities, as it is still one company registered in two different countries.40   

 

Against this backdrop, the following choice-of-law questions arise:  

 

 Which court can commence insolvency proceedings against the external company?  

 What law will apply to these insolvency proceedings? 

 Can and should there be separate proceedings for the parent company and its external 

company? 

 What is the law applicable to the manner in which assets and claims should be dealt 

with where there are concurrent proceedings in two jurisdictions? 

 Will a winding-up order granted by either the Namibian or the South African courts 

extend to the foreign assets of the debtor, so that foreign creditors may be precluded 

from attaching those foreign assets? 

                                                           
38

 Smith A & Boraine A (2002) 569. According to the authors, Blieden J found that Sackstein was not trying to 
gather the South African assets of Tsumeb SA but to impeach transactions carried out in Namibia. By relying on the 
doctrine of territoriality, the Local Witwatersrand Division ruled in favour of Proudfoot SA (Pty) Ltd and held that a 
South African liquidator had no power to impeach dispositions made by a company situated in a foreign country as 
this was solely an act of the Namibian company and that a liquidator’s power to impeach could only be exercised 
in respect of a transaction in their respective country. 
39

 Section 337 of the Companies Act, 1973 provided that ‘in this Chapter, unless the context otherwise indicates- 
'company' includes a company, external company and any other body corporate.’ 
40

 Smith A & Boraine A (2002) 570 argue that the principle of universality emerged in the treatment of TCL as a 
single company. However, this principle was in fact tempered by territorial realities based on separate concursus 
creditorum. Therefore the judgment was correct in holding that the disposition had to be attached in the 
jurisdiction in which it had been made.  
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 What is the extent to which both the Namibian as well as the South African courts will 

recognise foreign insolvency proceedings and the status of foreign insolvency 

representatives? 

 What are the priorities rendered to the creditors of the parent company vis-à-vis to 

those of its external company?  

 Should foreign creditors be entitled to equal treatment with local creditors? 

 

Apart from demonstrating the key issues that can arise from a cross-border insolvency dispute, 

there is another valuable lesson to be gleaned from the Sackstein case. Both the court a quo 

and the court of appeal relied on the competing theories of ‘universality’ and ‘territoriality’ to 

propose solutions to the key issues posed above.41 As will be shown in chapter two of this 

paper, these theories reflect the different national responses to how cross-border insolvency 

issues should be addressed.42 For example, both Namibia and South Africa (before the 

commencement of the Cross-Border Insolvency Act, 2000) apply the universality principle to 

the movable assets of the debtor, wherever located, whilst adopting a territorialistic approach 

to the debtor’s immovable property situated in any one of these jurisdictions.  

 

Nonetheless, issues in cross-border insolvencies are not always that simple. Usually, there are a 

number of conflicting claims arising from different jurisdictions and the alleviation of these 

difficulties depends upon the development of a proper framework which provides greater 

cooperation between courts of the various countries in which the debtor has assets, as well as 

fair and efficient administration of cross-border insolvencies that protects the interests of 

creditors as well as the debtors. This is certainly the reason why the Namibian framework 

deserves some criticism: because it lacks clear and specific rules to address cross-border 

insolvencies.43  

                                                           
41

 These theories of cross-border insolvency are discussed in Chapter Two of this paper.  
42

 See generally Howcroft NJ ‘Universal vs. Territorial Models for Cross-Border Insolvency: The Theory, the Practice, 
and the Reality that Universalism Prevails’ (2008) 8 U.C. Davis Business Law Journal 366 – 420.  
43

 Boraine A ‘Study Guide: Nature and Sources of International Insolvency Law’ (2014) available at 
https://www.insol.org/_files/Fellowship%20Class%20of%202014%20-
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The relevant law that deals with issues of cross-border insolvency is only found in the common 

law of the country, which applies principles of international private law.44 However, in spite of 

the common law principles used, there is a problem with a lack of clear and specific rules to 

address cross-border insolvency issues. As such, Namibia cannot effectively address the issues 

demonstrated in Sackstein above in a consistent and predictable manner as long as it continues 

to apply common law principles to resolve cross-border insolvency issues.45  

 

1.3 Research Question and Research Objectives 

 

The object of the paper is to determine whether or not Namibia should adopt the Model Law. 

The answer to this central question requires a comprehensive examination of the following 

research objectives: 

 

(a) To determine the current cross-border insolvency landscape in Namibia and 

whether it requires reform.  

(b) To identify and critically analyse the features of the Model Law and the 

challenges of adopting the Model Law. 

(c) To establish how other African countries have adopted the Model Law and what 

lessons can Namibia derive from their examples.  

                                                                                                                                                                                           
%202015/Literature/Session%20One/Studyguide_Insol_Course_ABoraine_2014.doc (accessed on 23 February 
2015). Boraine contends that South Africa blends the two models of universality and territoriality in that it allows 
the local courts to assist foreign insolvency representatives, but leans strongly towards the territoriality model in 
that the South African insolvency legislation seeks to protect local creditors. The same can be argued for Namibia, 
particularly if one has regard to the need for recognition of foreign insolvency representatives and the object of 
the Insolvency Act, 1936 for the sequestration of a debtor’s estate to be of advantage to creditors.  
44

  The Administration of Justice Proclamation, 1919 (Proclamation 21 of 1919) introduced Roman-Dutch law to 
Namibia which is now constitutionally recognised as the common law of the country in terms of Article 66 of the 
Namibian Constitution.  
45

 Boraine A & Roestoff M ‘The Treatment of Insolvency of Natural Persons in South African Law: An Appeal for a 
Balanced and Integrated Approach’ in Cissé H et al (Eds) The World Bank Legal Review: Fostering Development 
through Opportunity, Inclusion and Equity (2014) 61. Boraine & Roestoff argue that debtors or investors will seek 
legal certainty in the course of trade and investment and creditors will be interested in where they would get the 
most return for their credit and where they are provided with the certainty of such return.  
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(d) To propose recommendations for the reform of Namibia’s cross-border 

insolvency framework and for the adoption of the Model Law. 

(e) To raise an awareness about the importance of cross-border insolvency issues 

even in a Namibian context.   

 

1.4 Significance of the Problem  

 

As previously stated, the Insolvency Act, 1936 is the principal source of Namibia’s insolvency 

law.46 However, the point of departure remains that the scope of application of the Insolvency 

Act, 1936 is limited only to property that is situated within Namibia and does not deal with the 

property of a debtor that is located in a foreign jurisdiction.47 It follows from this that when 

issues of cross-border insolvency do arise, Namibian courts can only apply principles of 

international private law. The application of these principles of international private law is 

demonstrated in the following way: 

 

In the case of an outward-bound request where a sequestration order is granted by the 

Namibian High Court, a debtor is ipso facto divested of all immovable property that is situated 

in Namibia, as well as all movable property, wherever situated.48 However, this sequestration 

order has no effect on the debtor’s immovable property that is situated in a foreign country 

and a local trustee or liquidator is required to apply for recognition in the foreign jurisdiction in 

which the debtor has immovable assets.49 In this case, the local trustee must comply with the 

laws and procedures of the foreign jurisdiction. Alternatively, the trustee or liquidator may 

                                                           
46

 Act No. 24 of 1936.  
47

 The definition of ‘property’ in section 2 of the Insolvency Act, 1936 includes all types of property, both movable 
and immovable, situated in Namibia.  
48

 Section 20 of the Insolvency Act, 1936 deals with the effects of sequestration.  However, Smith A & Boraine A 
(2002) 572 argue that the rule on vesting of movables applies only to natural persons and not to legal entities. It is 
trite law that a foreign liquidator needs to seek recognition from the court before being able to deal with the 
company’s assets, movable or immovable.  
49

 Strydom JP held in Bekker NO v Kotze and Another 1994 NR 373 that ‘the necessity for recognition of the trustee 
of an insolvent estate will always exist if the insolvent has immovable property in a foreign jurisdiction [for the 
reason that] at common law a sequestration order has no effect per se on immovable property situated in a 
foreign country’ *emphasis added+. Such property remains vested in the insolvent.’ 
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consider the opening of other secondary (concurrent) insolvency proceedings in that foreign 

jurisdiction if recognition is not granted.50  

 

On the other hand, in an inward-bound request, where the sequestration order is granted by a 

court of a foreign jurisdiction, a foreign insolvency representative is automatically vested with 

the debtor’s movable property that is situated in Namibia.51 This means that Namibia 

recognises the extra-territorial effect of foreign insolvency orders. However, the foreign 

insolvency representative will be required to apply for recognition to the High Court of Namibia 

in order to administer any of the debtor’s immovable assets which are situated in the country.52  

 

The application for the recognition of foreign insolvency representatives is not a legislated 

principle, and in the absence of an applicable treaty or specific legislation, recognition is 

regulated by the common law dealing with principles of international private law and 

precedent.53 In this regard, the case of Oliver NO v Insolvent Estate D Lidchi, shows that the 

Namibian High Court has absolute discretion to grant or refuse an application for recognition.54  

 

However, it is generally accepted that Namibian courts will exercise this discretion on the basis 

of comity or convenience.55 Should the foreign insolvency representative not succeed in 

                                                           
50

 Olivier M & Boraine A ‘Some Aspects of International Law in South African Cross-Border Insolvency Law’ (2005) 

CILSA 373.  
51

 Oliver No v Insolvency Estate D Lidchi 1998 NR 31 at 38 Strydom, JP (as he then was), held that ‘although it is not 
strictly necessary for trustees laying claim to movable assets in a country other than the country of the insolvent’s 
domicile where the sequestration order was obtained, to apply for recognition, such application is invariably made 
and the need to apply for formal recognition has now been elevated into a principle’.   
52

 According to the High Court in Bekker No v Kotze 1994 NR 373, ‘a sequestration order granted by the Court of 
the debtor's domicile ipso facto divests the insolvent of all his movable property, wherever situated’.   
53

 Oppong RF (2013) 268. With regard to the application of the common law, Article 66(1) of the Namibian 
Constitution provides that ‘both the customary law and the common law of Namibia in force on the date of 
Independence shall remain valid to the extent to which such customary or common law does not conflict with this 
Constitution or any other statutory law’. 
54

 1998 NR 31. 
55

 Zulman RH (2009) 809. See also the leading case of Ex parte BZ Stegmann 1902 TS 40 where Ines J is quoted 
stating ‘But, on the other hand, the same Court, acting from motives of comity or convenience is equally justified 
in allowing the order of the judge of the domicile to operate within its jurisdiction, and in assisting the execution or 
enforcement of the such order’. See also Moolman v Builders & Developers (Pty) Ltd (In Provisional Liquidation): 
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obtaining recognition, particularly for the reason that the foreign insolvency proceedings in 

which he was appointed was not opened in a country of the debtor’s domicile, then he or she 

or any other creditor of the debtor may apply for the sequestration or winding-up (as the case 

may be) of the estate of the debtor in Namibia.56  

 

Still, even if the Namibian courts apply principles of international private law to address the 

issues caused by cross-border insolvencies, it does not mean that the challenges of cross-border 

insolvencies are in any way diminished. Obviously, there are a number of problems that bedevil 

the value of international private law as a tool for resolving cross-border insolvency disputes.57   

 

The first is the exercise of the discretion given to the court in granting recognition.58 In this 

regard Ailola correctly argues that the requirements and conditions for recognition of foreign 

insolvency representatives and even of foreign proceedings continue to change over time.59 For 

example, in addition to the considerations of comity and convenience, Namibian courts have 

shown that they will recognise foreign insolvency representatives only where a debtor is 

domiciled within the jurisdiction of the foreign court in which the sequestration order was 

granted or where the debtor has submitted to the jurisdiction of that court.60  

                                                                                                                                                                                           
Jooste Intervening 1990 (1) SA 954 (A) on the criterion of comity and convenience in the recognition of foreign 
representatives.  
56

 Meskin PM et al Insolvency Law and its Operation in Winding-up (2006) 17 – 5.  The local sequestration of the 
(foreign) debtor's estate should be distinguished from the recognition of a foreign representative's appointment. 
In the former case, regard must be had of section 149 of the Insolvency Act, 1936 which gives the Namibian court 
the discretion to refuse or postpone the acceptance of the surrender or the sequestration of a debtor’s estate 
based on the principles of equity or convenience.  
57

 Ailola D ‘The UNCITRAL Model Law on Cross-Border Insolvency: Its Efficacy and Suitability as a basis for a SADC 
Convention’ (2000) 2 Stellenbosch Law Review 216.  
58

 Ailola D ‘Recognition of Foreign Proceedings, Orders and Officials in Insolvency in Southern Africa: A Call for a 
Regional Convention’ (1999) 31/1 Comparative and International Law Journal of Southern Africa, 63. Ailola argues 
that although South African courts traditionally recognise foreign trustees on the basis of comity and convenience, 
there is no certainty nor consistency to date as these requirements continue to change over time.  
59

 Ailola D (1999) 63. 
60

 Bekker NO v Kotze and Others 1994 NR 345. Even then, Zulman RH (2009) 810 argues that this list continues to 
expand in size as new factors are continuously considered by the courts. These include, inter alia, the domicile of 
the insolvent at the time the recognition is sought; the presence of movable and/or immovable property of the 
debtor; the interests of creditors generally; the commonality of the local and foreign systems of law; the number 
and value of foreign of foreign creditors compared to local creditors and the provisions made for local creditors 
under the foreign sequestration order to prove their claims.  
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Ailola goes on further to explain that ‘while there is no evidence to show that the discretion of 

the judges was ever exercised capriciously or without regard to the rules of fairness and 

objectivity, there can be no escape from a perception that a criteria based on discretion is, in a 

constitutional state, rather unsatisfactorily and dangerous.’61 In other words, the discretion of 

the courts in granting recognition is not always exercised uniformly or consistently and so rules 

of international private law cannot provide a comprehensive regime of clear and predictable 

criteria to efficiently and adequately address cross-border insolvency problems.62 

 

The other problem is that rules of international private law have been unable to ensure 

certainty in the equal treatment of creditors across national lines.63 Nadelmann argues for 

example, that the status of the law [in international trade] is wholly unsatisfactory, from the 

viewpoint of creditor equality when the assets of the debtor are not all situated in the country 

in which the insolvency proceedings have been instituted.64 This is especially true when the 

foreign insolvency representative cannot collect the debtor’s assets or conditions are attached 

to the administration of those assets.65 In this case, the local creditors will have an advantage or 

‘underhand preference’ over the debtor’s assets because normally, they have better knowledge 

of the local assets and can be quicker in attaching them.66 It follows from this that the absence 

of a predictable cross-border insolvency law means that Namibia will not be able to facilitate 

                                                           
61

 Ailola D (1999) 63. 
62

 See also the Guide to Enactmet at page 21 ‘Approaches based purely on the doctrine of comity or an exequatur 
do not provide the same degree of predictability and reliability as can be provided by specific legislation, such as 
contained in the Model Law.’  
63

 Gropper A ‘The Payment of Priority Claims in Cross-Border Insolvency Cases’ (2011) 46/3 Texas International Law 
Journal 559. According to Gropper, the application of diverging principles of international private law results in the 
unfair treatment of creditors.  
64

 Nadelmann KH ‘Legal Treatment of Foreign and Domestic Creditors’ (1946) 11 Law and Contemporary Problems 
697. Dr. Nadelmann was a research scholar and a faculty member at the Harvard Law School. He was also 
considered an expert on comparative law.  
65

 Nadelmann (1946) 698. 
66

 Nadelmann (1946) 698.  
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access to finance and encourage foreign investment if it does not improve the expectations of 

creditors about the outcome of cross-border insolvency proceedings. 67 

 

The paper argues that the most effective solution to the problems of applying ineffective 

principles of international private law as well as diverse legal approaches to issues of cross-

border insolvency would be to harmonise or standardise the various insolvency laws. The 

Model Law is perhaps the most effective way to harmonise and standardise insolvency laws in 

order to remove the obstacles faced in this area of law.  Several African countries such as South 

Africa, Mauritius and Uganda have adopted provisions of the Model Law. As will be shown in 

chapter five of this paper, Namibia can derive important lessons from the adoption of the 

Model Law by these countries.   

 

While it is true that the Model Law has been welcomed generally by a number of global 

institutions and individuals who have recommended its adoption by member States, there are 

those who argue that there will be difficulties in achieving uniform cross-border insolvency laws 

in practice.68 For instance, Mohan contends that uniform procedural cross-border insolvency 

laws which the Model Law seek to achieve, ‘ignores the complex manner in which domestic 

insolvency laws interact with a range of other laws that are intimately linked to a country’s 

commercial, financial and social fabric’.69 The same view is shared by Masoud who argues that 

there can be no ‘one-size-fits-all’ approach to cross-border insolvency law and countries should 

be wary of importing ‘foreign laws’ into the domestic realm without considering the potential 

                                                           
67

 The World Bank ‘Doing Business 2014: Economy Profile of Namibia’(2014)  available at 
http://openknowledge.worldbank.org/bitsream/handle/10986/16204/19984.pdf?sequence=1 (accessed on 30 
October 2014) 203.  
68

 See for example Howcroft NJ ‘Universal vs. Territorial Models for Cross-Border nsolvency: the Theory, the 
Practice, and the Reality that Universalism Prevails’ (2008) 8/1 U.C. Davis Business LJ 373. Howcroft argues that 
uniformity may not be viable,‘in view of different circumstances and policy priorities of each sovereign state whose 
insolvency laws may implicate a case’. 
69

 Mason RF ‘Cross-border insolvency and legal transnationalisation’ (2012) 21/2 International Insolvency Review 
113. 
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influence on local policies, priorities and culture of the various countries.70 This is in itself is not 

very surprising given the small number of UNCITRAL member States who have not adopted the 

Model Law.71 

 

While the paper accepts that it may be difficult to harmonise cross-border insolvency laws, it is 

important that the discussion of cross-border insolvency regulation revolve within the global 

context in which it arises.72 The most desirable view, to the extent possible, would be that the 

same rules apply to everybody. This is due to the fact that it is of great importance that 

creditors are provided with greater legal certainty in the event of a cross-border dispute and 

above all, that the distribution of the debtor’s estate takes place in an efficient fashion with 

minimal costs. The harmonisation of cross-border insolvency laws will enable national laws to 

be transparent, clear and most importantly predictable. Moreover, harmonisation would 

encourage trade and investment and foster economic growth and development for many 

countries that rely on Foreign Direct Investment (FDI) such as Namibia.  

 

Thus perhaps whilst Namibia is in the process of reviewing, reforming and developing its 

insolvency laws, valuable lessons can be gleaned from the experiences and challenges of 

countries in the adoption of the Model Law.73 This is particularly important given the increasing 

trade between Namibia and other economies both regionally and globally which will increase 

the likelihood and expected frequency of cross-border insolvency cases in the country. As such, 

the paper submits that there should be a sense of integrating and improving the principles of 

                                                           
70

 Masoud BS Legal Challenges of Cross-Border Insolvencies in Sub-Saharan Africa with reference to Tanzania and 
Kenya: A Framework for Legislation and Policies (unpublished doctorate thesis, Nottingham Trent University 2012) 
199.  
71

 UNCITRAL ‘Status of Model Law on Cross-Border Insolvency’ available at  
http://www.uncitral.org/uncitral/en/uncitral_texts/insolvency/1997Model_status.html  (accessed on 25 October 
2014). Of UNCITRAL’s 60 member States, only 20 have adopted the UNCITRAL Model Law on Cross-Border 
Insolvency since its inception in 1997, including two African countries; South Africa and Uganda, with Kenya 
following soon pending the finalization of the Kenyan Insolvency Bill.  
72

 Garrido JM ‘No Two Snowflakes the Same: The Distributional Question in International Bankruptcies’ (2011) 
46(3) Texas International Law Journal 465 – 466. 
73

 The Namibian Law Reform and Development Commission (LRDC) has undertaken the review of the Insolvency 
Act, 1936 as of 2013.  
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international private law in order to establish a proper and effective framework for resolving 

the challenges of cross-border insolvencies and that the Model Law should be viewed as the 

basis needed to develop clear and predictable rules to effectively deal with the various aspects 

of cross-border insolvencies in Namibia. It would be wrong to wait for cross-border insolvencies 

to become commonplace before considering the development of Namibia’s common law in so 

far as it relates to cross-border insolvency. 

 

1.5 Research Methodology 

 

In order to determine whether or not Namibia should adopt the Model Law, the paper will 

employ a mixed-type of research methodology. This will include a desktop research method as 

well as a legal comparative method which will use both primary and secondary research 

sources such as legislation, case law, journal articles and internet sources.74  

 

The problems of cross-border insolvencies have an international dimension which many other 

countries have faced and continue to face in their domestic cross-border insolvency laws. The 

use of a comparative research method will look at the legal systems of South Africa and Malawi 

in order to propose a solution for the development of Namibia’s new cross-border insolvency 

framework.  

 

Whilst it is true that South Africa and Namibia share close legal ties by virtue of their colonial 

history, the comparative study of South Africa’s cross-border insolvency framework is intended 

to form part of this paper’s discussion only in so far it can demonstrate where Namibia can 

improve and avoid some of the uncertainties perpetuated by the South African Cross-Border 

Insolvency Act, 2000 which is modelled on the Model Law. 

 

                                                           
74

 Wilson G ‘Comparative Legal Scholarship’ in McConville M & Chui W.M (Eds) Research Methods for Law (2007) 
87 – 103.  
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In a nutshell, it has been shown in this chapter that there is a multiplicity of issues that arise 

when cross-border insolvency disputes occur. The paper argued that the principles of 

international private law used by the Namibian courts to resolve these issues are outdated and 

do not respond to the pace of change in the global economy to provide predictable and 

efficient procedures.  

 

Against this backdrop, in chapter two the paper will consider the cross-border insolvency 

theories of universality and territoriality which have shaped and influenced the various 

approaches to insolvency laws around the world. Furthermore, chapter two will also consider 

the objects that insolvency laws should strive to meet in order to justify the need for cross-

border insolvency reform in Namibia. 
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Chapter Two: 

The Development of Cross-Border Insolvency Law and the Need for Reform 

 

2.1 Introduction 

 

Whenever a cross-border insolvency dispute arises, it is true that a number of complex issues 

arises. Chapter one showed that these issues relate to the jurisdiction of the courts to open 

insolvency proceedings against the debtor and the jurisdiction to administer the debtor’s 

property.  There is also the question of the applicable law to be applied in the proceedings, the 

number of insolvency proceedings that may ensue in respect of one debtor and the priorities 

rendered to local and foreign creditors.  

 

Inevitably, countries differ substantially in their approach to addressing these complex issues of 

cross-border insolvency.  Some countries make use of treaties, conventions or even the Model 

Law to address questions of cross-border insolvency. Other countries apply cross-border 

insolvency statutes or common law principles based on comity. These diverse approaches to 

cross-border insolvency are influenced and shaped by two diametrically opposed approaches to 

cross-border insolvency which have dominated the discourse in this field: universalism and 

territorialism.  

 

While it is true that universalism and territorialism provide important benchmarks which any 

reform initiative should take into account when prioritising the specific needs and values of 

various countries, they do not however, in the paper’s view, solve the question of which 

approach is most effective to address cross-border insolvency, given both their shortcomings. 

Instead, these theories have justified the diverse and conflicting national responses to cross-

border insolvency demonstrating the increasing need for harmonising cross-border insolvency 

laws in order to ensure that cross-border insolvency disputes are addressed in a coordinated 

and predictable manner. 
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There are various ways in which cross-border insolvency laws can be harmonised. One way is to 

identify common standards or objectives that insolvency laws should meet in order to 

effectively address the problems of cross-border insolvencies. UNCITRAL, the World Bank, as 

well as the International Monetary Fund (IMF) have for example, developed standards or 

objectives of insolvency law based on best international practise in order to provide 

recommendations and guidelines for insolvency law reform initiatives. In fact, the World Bank 

encouraged countries to enact the Model Law as an effective and expeditious way to achieve 

these objectives.75 Similarly, IMF also encouraged countries to take appropriate steps to resolve 

cross-border insolvency issues and invited countries to adopt the Model Law as an effective 

means of achieving these objectives.76 Finally, even Masoud agrees that by adopting the Model 

Law, it is possible to overcome the theoretical gap between universalism and territorialism.77 

 

Another approach to harmonising cross-border insolvency laws is at the regional level through 

Regional Trade Arrangements (RTAs) such as the European Council Regulation No. 

1346/2000/EC on Insolvency Proceedings (EC Regulation) and the Organisation for the 

Harmonisation of Commercial Law in Africa (OHADA) Uniform Law. Nonetheless, the impact of 

these regional treaties has been limited and the paper argues that cross-border insolvency 

regulation especially within the Southern African Development Community (SADC) to which 

Namibia is a member will be ineffective. The most desirable way in which harmonisation of 

cross-border insolvency laws can be achieved, in the paper’s view, is through the adoption of 

the Model Law.  

 

                                                           
75

 World Bank ‘Principles and Guidelines for Effective Insolvency and Creditor Rights System’ available at 
http://www.worldbank.org/ifa/ipg_eng.pdf (accessed on 10 October 2014).  
76

 International Monetary Fund Legal Department ‘Orderly & Effective  Insolvency Procedures Key Issues’ available 
at http://www.imf.org/external/pubs/ft/orderly/ (accessed 10 October 2014). 
77

 Masoud BS Legal Challenges of Cross-Border Insolvencies in Sub-Saharan Africa with reference to Tanzania and 
Kenya: A Framework for Legislation and Policies (unpublished doctorate thesis, Nottingham Trent University 2012) 
50.  
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Chapter two will examine the theories of cross-border insolvency and consider the need for 

cross-border insolvency reform in Namibia with a view to determining whether Namibia should 

or should not adopt the Model Law.   

 

2.2 Theories of Cross-Border Insolvency 

 

The central premise confronting the classification of whether universalism or territorialism 

should govern cross-border insolvencies relates to the question of whether an insolvency 

proceeding that commenced in one jurisdiction should provide for a single legal regime to deal 

with all aspects of a debtor's assets on a worldwide basis or whether it should only be confined 

to the assets within the jurisdiction in question.78  

 

2.2.1 Universalism  

 

In terms of a pure universalist or unity79 approach, one court should have control over all of the 

debtor’s assets wherever they are situated and should apply its own domestic laws to 

determine the consequences of sequestration or liquidation such as the priorities among 

creditors.80 This court is usually situated in the ‘home’ country of the debtor’s place of 

incorporation or domicile, or sometimes the country in which the debtor may have assets or 

liabilities.81 Once insolvency proceedings have commenced in this court, the role of other is to 

assist the insolvency representative of the home country and may not initiate subsequent 

                                                           
78

 Goode R & Goode RM Principles of Corporate Insolvency Law 4 ed (2011) 782.  
79

 Mason R ‘Local Proceedings in a Multi-State Liquidation: Issues of Jurisdiction’ (2006) 30(1) Melbourne University 
Law Review 147. The cross-border insolvency theories of universalism and territorialism are often used 
interchangeably with the terms ‘unity’ and ‘plurality’. Although connected, they require separation. Mason 
distinguishes between these principles in that ‘unity’ and ‘plurality’ relate to jurisdiction and particularly to the 
number of courts that will have jurisdiction to open insolvency proceedings against a debtor. Conversely, 
‘Universality’ and ‘territoriality’ relate to the multi-state effects of those insolvency proceedings. 
80

 Howcroft NJ ‘Universal vs. Territorial Models for Cross-Border Insolvency: The Theory, the Practice, and the 
Reality that Universalism Prevails’ (2008) 8 U.C. Davis Business Law Journal  370.  
81

 Westbrook JL ‘A Global Slution to Multinational Default’ (2000) 98(1) Michigan Law Review 2280. 
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insolvency proceedings in respect of the same debtor.82 The result of this approach is that all 

creditors, both local and foreign, pursue their claims in the same forum.83
  

 

2.2.2 Territorialism  

 

By contrast, a pure territorialist or pluralist approach is based on the view that each country has 

the exclusive competence to initiate insolvency proceedings and to administer the debtor’s 

assets that are situated within its jurisdiction, using its own insolvency laws without having 

regard to other insolvency proceedings in respect of the same debtor that have commenced in 

other countries.84 In the more extreme versions of the theory, the right to participate in the 

distribution of the debtor’s estate would be restricted to local creditors.85 Territorialism is 

therefore underpinned by the desire and political consideration of the sovereign to protect its 

local interests.86 

 

In the absence of specific regulation governing cross-border insolvencies, territoriality is often 

the applicable rule in many countries.87
 Namibian courts for example, apply the lex loci rei sitae 

(or simply lex situs) doctrine to a debtor’s immovable property that is located in a foreign 

jurisdiction.88  This is in contrast to a sequestration order granted by the Namibian High Court, 

which divests the debtor of all his movable property wherever situated, which is in a sense 

universal.  
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2.2.3 Advantages and Disadvantages of Cross-Border Theories 

 

While insolvency laws across countries invariably encompass characteristics of either 

universalism or territorialism, both approaches have their strengths and weaknesses 

nonetheless.  

 

Professor Westbrook, arguably the major proponent for universalism, advances powerful 

arguments in favour of universalism as the ‘correct’ approach.89  First, he makes the point that 

the value of the debtor’s assets is maximised for equal distribution to all creditors where the 

national borders are ignored.90 Secondly, Westbrook argues that unlike multiple insolvency 

proceedings ensuing from a territorial approach, there is a unified and coordinated regime 

under universalism for the collection and realisation of those assets that will facilitate certainty 

and predictability in the event of a cross-border dispute.91 Thirdly, universalism facilitates the 

reorganisation of legal entities that ‘is even more dependent for its efficacy on the existence of 

a single regime under which it can be conducted’.92 Finally, Westbrook contends that it would 

be difficult for the various courts involved in a cross-border dispute to effectively cooperate 

with one another under a territorial model as the recovery of creditors ‘will turn on the 

fortuitous or manipulated location of assets and the results will be highly unpredictable ex 

ante’.93  

 

Still, universalism does not come without considerable practical problems. Professor Lynn 

LoPucki, the leading protagonist of the universalist approach, argues that the universalist 

approach depends on there being a standard test for attributing international jurisdiction that 
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is applied uniformly by all countries across the world. 94 However, it is not always easy to 

establish the ‘debtor’s home country, place of incorporation or the debtor’s centre of main 

interests’ (COMI) under universalism.95 When this is uncertain, problems arise as to which court 

should have the jurisdiction to hear and administer the one set of insolvency proceedings as 

required by the universality model. At the same time, the ranking of creditors may differ from 

country to country. The question of whether foreign creditors will be placed at the same rank 

as that of local creditors in the main proceeding is often dubious, especially where national 

insolvency laws favour the protection of local creditors over others.  

 

LoPucki uses the unreported judgment of C.I.B.C. v. Bramalea Inc. to show the consequences of 

one court’s exercise of jurisdiction over subsidiaries of an insolvent parent company, which 

were not insolvent and were situated in different jurisdictions.96 In this matter, a Canadian 

parent company filed for insolvency in a Canadian insolvency court, which then assumed 

jurisdiction over subsidiaries in the United States of America (USA) that had not filed for 

insolvency in either jurisdiction, in order to control and maximise all of the assets for the 

benefit of the company’s creditors.97 LoPucki argues that the universalist approach used in this 

case defies the predictability that it strikes to achieve and instead creates confusion between 

the creditors of the parent company and those of subsidiaries, particularly when the 

subsidiaries are not undergoing insolvency proceedings themselves.98  

 

It appears that universalism is wholly dependent on foreign cooperation for the effectiveness of 

its claim to extraterritorial application.99 This is what LoPucki meant when he noted that ‘one 
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court plays the tune, and everyone else dances’.100 However, usually, what happens is that 

another country will not dance to any claim of extra-territorial effect as its own law will dictate 

whether another country’s law can apply and have effect within its jurisdiction. In the absence 

of a cross-border insolvency treaty or convention between countries, universalism may be 

subject to manipulation and abuse by debtors through ‘forum shopping’ which enables them to 

tactfully place assets in certain jurisdictions thereby rendering them less accessible (or wholly 

inaccessible) to creditors who are based elsewhere. This is why countries may be ‘averse to 

allowing foreign laws to operate with extraterritorial effect in relation to property that is 

located within their jurisdiction’.101  

 

Conversely, the strengths of territorialism are perhaps best reflected by the weakness of 

universalism. In its original form, territorialism suggests a total lack of coordination and 

cooperation between courts in different jurisdictions.102 Critics of territoriality claim that it is 

inefficient and costly, as it would result in a multiplicity of cases in each jurisdiction where the 

debtor has assets.103 Ultimately, this diminishes the value of the debtor’s estate.104  

 

A cross-border insolvency legal regime must be predictable, efficient, fair and followed by 

cooperation and communication among courts in different jurisdictions to facilitate the 

maximisation of the value of the debtor’s assets for the collective benefit of all creditors. 

Territorialism seems to have many elements that render it an inefficient, unpredictable and 

costly approach to cross-border insolvency in the face of increased global trade and investment. 

Moving forward, it seems that a compromise between universalism and territorialism should be 

considered.  
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2.2.4 Alternative Approaches to Cross-Border Insolvency Regulation 

 

Unfortunately, the weaknesses and strengths of both universalism and territorialism 

demonstrates that neither one is often used in isolation.105 As a result, alternatives to both 

approaches have been widely discussed. One of these is modified universalism, which, although 

accepts the central premise of universalism that there should be a single insolvency proceeding 

administered by a single court to deal with the debtor’s assets on a worldwide basis, allows 

foreign courts to determine whether or not ‘non-main’ or ‘secondary’ insolvency proceedings 

should be commenced.106  In making this decision, foreign courts may consider how the ‘main’ 

insolvency proceeding may affect its local creditors.107  

 

The theoretical advantages of modified universalism are reflected in instruments like the Model 

Law as well as the EU Regulation on Insolvency Law, which allow access of foreign insolvency 

representatives and foreign creditors, recognition of foreign insolvency proceedings as well as 

for cooperation and coordination amongst the courts from different jurisdictions.108 In addition, 

both systems allow the courts commencing non-main or secondary proceedings to refuse 

cooperation that would prejudice its local creditors.109 The result of this is that the debtor’s 

assets should be distributed according to essentially the same priorities of creditors where both 

local and foreign creditors are recognised on the same basis.110 

 

One other alternative to universalism and territorialism is ‘cooperative territorialism’. In this 

approach, each court still has the competence to administer the assets of the debtor, which are 

situated in the country of its jurisdiction, but unlike in a pure territorial approach, it enables the 
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courts from different jurisdictions in which the debtor has significant assets, to commence 

several independent insolvency proceedings according to its own local insolvency law.111  In this 

instance, foreign creditors are allowed to participate in any local insolvency proceedings under 

the priority scheme determined by that particular court.112 

 

Regrettably, no consensus has been reached as to what the correct approach to cross-border 

insolvency should be. Suffice to say, every country is therefore justified to rely on either theory 

of cross-border insolvency or a combination of both as the basis for how it will address issues of 

cross-border insolvency depending upon national interests protected.  The result of this 

consequence is that there will continue to be diverse and inconsistent national responses to 

how cross-border insolvencies should be addressed. The potential conflict with jurisdictions 

applying different rules of treatment demonstrates the urgent need for countries to harmonise 

cross-border insolvency laws in order to reduce or remove the obstacles to trade created by the 

disparities between the national insolvency laws so that cross-border insolvency insolvencies 

can be addressed in a coordinated and predictable manner. 

 

The best way in which in which to achieve the harmonisation and convergence of the diverse 

cross-border insolvency laws would be to identify common standards or objectives that 

insolvency laws should meet and to measure these against any cross-border insolvency reform 

initiative.  

 

2.3 The Objectives or Standards of Insolvency Law  

 

While there is no perfect model that a country can simply adopt, global institutions such as the 

World Bank, IMF and UNCITRAL have developed certain standards or objectives that would 

have a global effect of harmonising the substantive aspects of different national insolvency law 
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systems. A harmonised insolvency system will ensure consistency in application, interpretation 

and enforcement worldwide.113 These objectives reveal the following common points:  

 

1. Key objectives of an effective and efficient insolvency law based on the 

UNCITRAL Legislative Guide on Insolvency Law;114  

2. Principles for Effective Creditor Rights and Insolvency Systems produced by the 

World Bank;115  and 

3. General Objectives and Features of Insolvency Procedures established by the 

IMF.116 

In principle, these institutions argue that insolvency laws should provide measures for the 

following:  

 

 Provision of certainty in the market to promote economic stability and growth;  

 Ensuring a transparent and predictable insolvency law; 

 direct access of foreign insolvency representatives to local courts; 

 a clear and speedy process for obtaining recognition of foreign insolvency 

representatives and of foreign insolvency proceedings; 

 The equitable treatment of similarly situated creditors, including similarly situated 

foreign and domestic creditors; 

 The recognition of existing creditor rights and establishment of clear rules for ranking of 

priority claims; 

 a moratorium or stay at the earliest possible time in every country where the debtor has 

assets;  
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 The protection and maximising of the value of the debtor’s property for the benefit of 

all interested parties and the economy in general; and  

 Striking a balance between liquidation and reorganization.117  

 

Without doubt, these standards should form the basis upon which insolvency laws are 

developed and improved. The challenge for any country therefore, is to balance these key 

objectives when developing insolvency legislation. Does Namibia’s insolvency framework 

achieve these objectives? If the Insolvency Act, 1936 of Namibia, coupled with the common law 

principles currently used to resolve cross-border insolvencies, adequately deals with these 

objectives, then there will be no need to reform Namibia’s cross-border landscape and to adopt 

the Model Law. In the next section of chapter two, the paper will consider whether or not the 

current Namibian insolvency regime in general and the cross-border insolvency framework in 

particular speak to these objectives.  

 

In chapter one the paper demonstrated that while it is true that Namibian common law 

provides for the recognition of foreign insolvency representatives, the common law regime is 

entirely discretionary and lacks clear and comprehensive rules for providing access to foreign 

insolvency representatives and equitable treatment for all creditors, irrespective of their 

domicile.  

 

Notwithstanding the fact that the Insolvency Act, 1936 does not contain any provisions 

regarding cross-border insolvency, the judgment in Walker v Syfret suggests that the main 

objects of the Insolvency Act, 1936 are as follows:118 

 

1.  To ensure the equitable distribution of the debtor’s assets among his or her 

creditors in order of their ranking; and  
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2.  To vest the rights of the debtor in the Master of the High Court or the trustee 

from the moment insolvency commences so no transactions can thereafter be 

entered into to the prejudice of the general body of creditors.  

 

It is also understood that the Insolvency Act was passed for the benefit of creditors and not for 

the relief of harassed debtors.119 From this analysis, it is clear that the history of Namibia’s 

insolvency law specifies a creditor oriented approach which is even more so evident given the 

requirement that the sequestration be of advantage to creditors.120  

 

While in principle there is nothing is wrong with protecting the interests of creditors in general 

and local creditors in particular, there is often always the probability that even pro-creditor 

insolvency laws may differ regarding the way they address the respective rights of secured, 

preferrent and unsecured or concurrent creditors who are situated in different jurisdictions.121 

Notwithstanding that the priorities of creditors may differ across national boundaries, the IMF 

argues that whereas secured creditors are given preference for their claims against the debtor’s 

estate, unsecured creditors may benefit from a rehabilitation procedure that will maximize the 

value of the debtor's assets and, therefore, the value of the unsecured creditors' claims.122 

Unfortunately, the current focus and culture of Namibia’s corporate insolvency law is not 

geared towards the rehabilitation of viable businesses.  

 

The only forms of business rescue or rehabilitation provisions can be found in Chapters 12 and 

15 of the Companies Act, 2004 that make provision for schemes of arrangement (compromise) 
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and judicial management.123 However these forms of business rescue provisions remain 

significantly underutilised in Namibia, leaving liquidation as the preferred and most often used 

procedure to assist companies who are unable to pay their debts or meet their obligations.  

 

Although it is not the object of this paper to delve into a discussion on whether or not Namibia 

should develop a modern and effective business rescue model, it must nonetheless be 

emphasised that business rescue and insolvency go hand-in-hand so a discussion of cross-

border insolvency reform should necessarily facilitate the provision of the rehabilitation of 

viable businesses as a stepping stone to achieving the key objective of maximising the debtor’s 

assets for the benefit of all creditors and the economy in general.124 Obviously, certainty of 

such return affects also the availability of credit not only by Namibian investors, but also by 

investors around the world seeking to fund companies who seek like to invest in the country.125 

It is against this background that the relevance for developing and adopting the Model Law as 

part of Namibia’s domestic insolvency law should become more imminent than ever before.126  

 

From the above, it is clear that the common law rules used to address cross-border insolvency 

issues are outdated and thus ill equipped to deal with the modern-day complexities of cross-

border insolvency cases. The continued use of these rules to address questions of cross-border 

insolvencies perpetuates uncertainty, inconsistencies and unpredictability as to those issues 

concerning cross-border insolvency. Undeniably, an insolvency system plays a vital role in a 

modern market economy. A strong insolvency system contributes to the efficient use of 
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resources and hence, fosters economic growth. The system also helps underpin investors’ 

confidence and financial stability. It is thus the paper’s humble submission that the time is ripe 

to pave the road to ensure that Namibia’s insolvency system is effective and responsive. 

 

2.4 The Need for Reform 

 

Namibia is considered not only one of the world’s key players in the production of diamonds, 

but also the fourth-largest exporter of non-fuel minerals in Africa.127 For example, Namdeb 

Diamond Corporation Ltd currently is the dominant producer of diamonds in Namibia and 

employs over 1600 employees.128 The revenue generated through the sale of diamonds has 

played a central role in building the social and physical infrastructure of an independent 

Namibia.129   

 

Apart from diamonds and uranium that are considered as her most salient commodities from 

an export revenue point of view, Namibia also produces gold bullion, blister copper, lead 

concentrate, salt and dimension stone. 130 As such, it should come as no surprise that Namibia 

attracts and relies on a substantial sum of Foreign Direct Investment (FDI) from multinational 

companies that operate in Namibia’s significant mining sector.131 In 2013 for example, the 
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mining sector alone contributed 9.3% to Namibia’s Gross Domestic Product (GDP) and 

generated revenue worth N$20.93 million.132  

 

Notwithstanding the economic significance of mining companies, there is often the risk that, 

unfortunately, sometimes leads to their failure. For instance, the demise of Tsumeb 

Corporation Ltd (TCL) is well documented in the Namibian media.133 TCL was a consortium 

formed to take over the copper mining operations at the Tsumeb Mine.134 Its mining and 

smelting operations came to an end when the company was finally liquidated in 1998.  

 

Another mining company, Ongopolo Mining and Processing (Pty) Ltd subsequently purchased 

TCL before it too, found itself facing insolvency.135 A few years later, Ongopolo signed an 

agreement to sell the majority shareholding of its copper mining operations at the Tsumeb 

Mine to Weatherly International. However, Weatherly International was also forced to suspend 

mining activities due to the decline in the world copper prices.136 To date, Dundee Precious 

Metals Inc, a Canadian mining and processing company with its headquarters in Toronto, 

Canada now own the Tsumeb Smelter.137  

 

This factual scenario demonstrates two important consequences. The first is that insolvency is 

closely related to the economic development and growth of countries and that a country’s 

insolvency system may be used to assess the risk of doing business there. Namibia was ranked 
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35th on a global list of copper ore producers, however, copper output has declined significantly 

since the demise of TCL.138 Secondly, it demonstrates that there are numerous stakeholders 

whose interests must be accommodated during insolvency proceedings. An effective insolvency 

regime should therefore balance the interests of all stakeholders and consider whether or not a 

financially distressed company should be rehabilitated or liquidated in order to safeguard the 

interests of creditors such as the employees and investors.  

 

The Government’s vision for Namibia’s economy is outlined in Vision 2030.139 Vision 2030 sets 

out the government’s commitment to enhance the standard of living and to improve the quality 

of life for all Namibians by transforming the Namibian political and economic landscape in areas 

such as land reform, housing, the environment, health and the general economy.140 The 

significant relationship between insolvency law and economic growth highlights the role of 

government to ensure the development of an effective cross-border insolvency regulatory 

framework to transform the general economy by ensuring the availability of capital.141  

 

However, the World Bank’s Doing Business Report shows that Namibia is ranked 81 from 189 

economies on the ease of resolving insolvency.142 According to this report, resolving insolvency 

in Namibia takes 2 and half years on average and costs creditors 14.5% of the debtor’s estate, 
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with the most likely outcome being that the company will be sold as piecemeal sale.143 In 

addition, it also shows that the average recovery rate is 35.2 cents on the dollar.144 This means 

that recovering investments is relatively costly and takes much longer compared to other 

countries like South Africa, Mauritius and Botswana.145  

 

The increasing interrelationship between Namibia and other economies, as well as the ever-

growing international trade and investment, demonstrates that every jurisdiction - even smaller 

ones, like Namibia - must consider regulating not only the purely domestic insolvencies but also 

cross-border insolvency cases which have an impact on its economic performance. The reality 

of cross-border insolvencies is that national insolvency systems are tied to and interact daily 

with the systems of their global trading partners. In as far as the development of an effective 

cross-border insolvency framework is concerned, it is important that the review of Namibia’s 

insolvency framework should be undertaken not only in light of the objectives identified above, 

but also with the clear understanding of the role that insolvency law plays in its economic 

development.146 

 

2.5  Harmonisation Through Regional Instruments 

 

Harmonisation is not a phenomenon that is confined to the efforts of the international 

community. Some countries have considered the harmonisation of cross-border insolvency laws 
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from a regional perspective, taking into account that regional integration between economies is 

considered a useful tool in achieving sustainable economic growth in both developed and 

developing countries. A very good example of cross-border insolvency regulation at the regional 

level is the EU Regulation on Insolvency Proceedings and the OHADA Uniform Law.  

 

The EU Regulation on Insolvency Proceedings establishes a framework for insolvency 

proceedings within the European Union (EU). It outlines common rules regarding the 

jurisdiction of courts to commence insolvency proceedings, the applicable law and the 

recognition of a court’s decision where a debtor, whether a company, a trader or an individual 

becomes insolvent.147 There is no question that a greater degree of harmonisation can be 

achieved within the EU since regulations are by their nature binding instruments within the 

EU.148 However, the EU Regulation on Insolvency Proceedings does not deal with the issue of 

how insolvencies arising from jurisdictions outside the European Community should be 

addressed. 149 This, in itself, is a serious gap.  

 

OHADA was established to harmonise the various business laws of member countries in order 

to attract FDI and foster regional economic integration and development.150 To date, OHADA 

has adopted nine uniform acts, one of which is the Uniform Act organising Insolvency and 

Liquidation Proceedings. Articles 247 to 256 of this Uniform Act organising Insolvency and 

Liquidation contains Proceedings deals with international insolvency and allows judgments of 

courts in any member country to have full extra-territorial effect in other member countries 

provided that these have been published in the public registers of the country in which 

enforcement is sought.151 However, this does not prevent the opening of insolvency 
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proceedings affecting the same debtor in other member countries.152 Insolvency 

representatives are required to provide evidence of a qualification to act in order to have 

access to the courts of any member country.153 It is however important to understand that 

OHADA Uniform Acts enjoy precedence over nationally-enacted business laws, which implies 

that a member country becomes automatically bound by the provisions of the treaty and the 

Uniform Acts upon ratification of the OHADA Treaty.154  

 

Should a similar approach be adopted for SADC?  Ailola has been the biggest proponent of a 

SADC cross-border treaty,  and to this end concluded that SADC has more uniting than dividing 

factors that favour a uniform SADC cross-border insolvency convention since at least six of the 

SADC member States practice Roman-Dutch law and have similar insolvency statutes.155 Ailola 

went on to explain that SADC member states have common colonial roots, similar economic 

policies, accept democracy as a basis for governance and the converging languages and cultural 

attributes of the countries, which factors also favour a uniform approach to regulating issues of 

cross-border insolvency within the region.156  

 

In the same way, Doris also recently proposed the development of a uniform insolvency law 

approach for SADC to regulate cross-border insolvency disputes.157 By following the example of 

the (OHADA), Doris encouraged the SADC communities to harmonise cross-border insolvency 

law through the establishment of SADC cross-border treaty in order to facilitate international 

trade and investment.158  
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The problem with this approach is that unlike the supranationality created by the EU and the 

Common Court of Justice and Arbitration to ensure that there is uniformity and consistency in 

the legal interpretation of the OHADA laws,159 a SADC cross-border insolvency treaty ignores 

the fact that the relationship between SADC law and the national law of individual SADC 

member states is still to a large extent determined by the constitutions of individual 

countries.160 From a theoretical perspective, the relationship between SADC law and the 

national laws of its member States is either regulated by a dualist or monist approach to law.  

 

Article 144 of the Namibian Constitution for example, has the effect of incorporating the 

general rules of public international law and international agreements in Namibia’s domestic 

law. The Supreme Court confirmed Namibia’s monist approach and held in Kauesa v The 

Minister of Home Affairs that the ratification by Namibia of the African Charter on Human and 

People’s Rights was directly applicable in Namibia’s municipal law as it created rights and duties 

which individuals could rely upon.161  

 

The position is slightly different from other SADC member States. According to Republic of 

Angola v Springbok Investments (Pty) Ltd, Kirby J held that Botswana follows a dualist approach 

and Botswana was thus required to ratify and domesticate treaties or conventions for them to 

be binding under Botswana’s municipal law.162 Although the paper does not dispute the fact 

that regional collaborations and coordination through RTAs can facilitate the harmonisation of 

cross-border insolvency laws, it argues nonetheless that the lack of consensus regarding the 

supremacy of the SADC treaty among the SADC communities means that harmonisation will 

take a long time to achieve.  

 

Instead, this paper argues that individual countries like Namibia should follow the examples of 

Malawi, Mauritius, Seychelles, Kenya, South Africa and Uganda and lead the example by 
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adopting the Model Law. If Namibia enacts the Model Law it will become part of Namibia’s 

domestic law like any other law. In this manner, no question of ratification or applicability can 

arise. Through this, the Model Law can be used as a vehicle to address the failure and gaps of 

the common law approach to cross-border insolvency.  

 

2.6 Conclusion 

 

In a nutshell, chapter two looked at the theories of cross-border insolvency that underlie the 

various national responses. The paper argued that neither theory adequately addresses the 

complexities of cross-border insolvency. As a result, the paper submitted that the identification 

of insolvency law objectives should be used as yardsticks to determine the efficiency of existing 

insolvency laws in place. Accordingly, the paper found that the Namibian framework does not 

achieve these objectives and that adopting the provisions of the Model would be the most 

expeditious way to achieve those objectives. In the next chapter, the paper will look at the 

essential elements and challenges of the Model Law in the context of the Namibian framework.  
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CHAPTER THREE: 

THE UNCITRAL MODEL LAW ON CROSS-BORDER INSOLVENCY 

 

3.1 Introduction 

 

In the previous chapter, the thesis examined the theories of cross-border insolvency as well as 

the objectives of insolvency law. Chapter three considered the need for cross-border insolvency 

reform in Namibia in light of the objectives of insolvency law and concluded that the most 

expeditious way to achieve these objectives was to enact the Model Law. As a result, this 

chapter will look at the essential elements and challenges of the Model Law from a Namibian 

perspective.  

 

3.2 The Role of UNCITRAL in Cross-Border Insolvency  

 

The United Nations General Assembly established UNCITRAL in 1966 to promote and further 

the progressive harmonisation and unification of international trade law by preparing and 

promoting the use of legislative and non-legislative instruments in a number of key areas of 

commercial law.163 The terms harmonisation and unification are defined by UNCITRAL in this 

way:164 

‘Harmonisation may conceptually be thought of as the process through which domestic 

laws may be modified to enhance predictability in cross-border commercial 

transactions. Unification may be seen as the adoption by States of a common legal 

standard governing a particular aspect of international business transactions.’ 

 

Although used interchangeably, the aims of harmonisation and unification are not the same. 

Unification focuses on replacing two or more conflicting rules that are applicable to the same 
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international legal transaction with a single rule. 165 Harmonisation on the other hand, seeks to 

coordinate different legal systems by ‘eliminating major differences and creating minimum 

requirements or standards’.166  

 

Both chapters one and two of this thesis have discussed the importance of harmonisation and 

the need thereof. While it is true that many countries have various laws in place – whether in 

the form of statutes, treaties, conventions or common law – to address the problems of cross-

border insolvency, the inconsistencies between these different legal approaches often 

adversely affects international trade and cross-border investment. These inconsistencies relate 

to the various national interests protected by countries. Whereas one jurisdiction designs 

insolvency law as a tool to satisfy the interests of creditors, another one might shape the 

insolvency law in such a way to as to grant a debtor the possibility of a fresh start through 

business rescue provisions.167 Thus, the need to harmonise international trade laws, particularly 

where these concern cross-border insolvencies, is to reduce or remove the obstacles to trade 

created by the disparities between the national laws governing international trade transactions 

and to apply common standards across national boundaries to ensure certainty, efficiency, 

fairness and predictability in the resolution of cross-insolvency disputes.168  

 

The present goal of UNCITRAL is less ambitious than that of unifying international trade law 

nonetheless. Instead, UNCITRAL now seeks to harmonise and modernise international trade law 

in order to enhance legal certainty and predictability.169 The idea behind the development of 

the Model Law is to harmonise the various conflicting and inadequate domestic cross-border 

insolvency laws so that countries can effectively and efficiently work to assist one another and 
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to cooperate in the resolution of cross-border insolvency disputes in a more coordinated and 

predictable manner.170  

 

It is important that when discussing the harmonisation of laws however, a distinction is made 

between laws of supranational organisations, such as the EU, OHADA and those from classical 

international organisations, such as the United Nations.171
 Instruments produced by UNCITRAL 

may only become binding law after a country has decided to adopt it, either through ratification 

or by domestic enactment.172 Thus, harmonisation is voluntary and takes full account of the 

sovereignty of its member countries as well as the diversity of substantive national laws on 

insolvency that reflects different stages in the social and economic development. This 

characteristic explains why it is often difficult to achieve consensus on substantive issues such 

as cross-border insolvency law, which relies on the acceptability of its texts to achieve wide 

adoption. 

 

3.3 Overview of the Model Law 

 

The Model Law is a short and procedural legislative template that is made up of 32 Articles.173 It 

seeks to promote cooperation between the courts and other competent authorities and foreign 

states involved in cases of cross-border insolvency; greater legal certainty for trade and 

investment; fair and efficient administration of cross-border insolvencies that protects the 

interests of all creditors and other interested persons, including the debtor; protection and 

                                                           
170

 Article 1 of the Guide to Enactment.  
171

 Faria JAE ‘Legal Harmonization through Model Laws: The Experience of UNCITRAL’ available at 
http://www.justice.gov.za/alreasa/conferences/2005sa/papers/s5_faria2.pdf (accessed on 07 April 2015).  
172

 Faria JAE ‘Legal harmonization through Model Laws: The Experience of UNCITRAL’ available at 
http://www.justice.gov.za/alreasa/conferences/2005sa/papers/s5_faria2.pdf (accessed on 07 April 2015).  
173

 Cronin MT ‘UNCITRAL Model Law on Cross-Border Insolvency: Procedural Approach to a Substantive Problem’ 
(1998) 24(1) The Journal of Corporation Law 710. According to Cronin, ‘*The Model Law+ is not aimed at changing 
insolvency law itself but at levelling the playing field by allowing a State to apply its own substantive law to 
property within its jurisdiction. It leaves each State to determine its own substantive insolvency laws, but requires 
that State, once it has established those laws, to allow foreign representatives  equal, simple, and fast access to 
those laws.’ *Emphasis added+.  

 

 

 

 

http://www.justice.gov.za/alreasa/conferences/2005sa/papers/s5_faria2.pdf
http://www.justice.gov.za/alreasa/conferences/2005sa/papers/s5_faria2.pdf


55 

 

maximisation of the value of the debtor’s assets; and to facilitate of the rescue of financially 

troubled businesses, thereby protecting investment and preserving employment.174  

 

In order to promote these objectives, the Model Law applies to and provides solutions for the 

following cross-border insolvency situations:175 

 

(a) inward-bound requests for recognition of a foreign proceeding;  

(b) outward-bound requests from a court or insolvency representative in the 

enacting State for recognition of an insolvency commenced under the laws of 

the enacting State;  

(c) coordination of proceedings taking place concurrently in two or more States; and  

(d) participation of foreign creditors in insolvency proceedings taking place in the 

enacting State. 

 

It does not constitute a treaty, but rather a recommendation for how countries should form 

their cross-border insolvency systems and as a result, countries are free to incorporate what it 

observes as appropriate.176 In deciding what to incorporate, it is noteworthy that the Model 

Law does not distinguish between consumer and non-consumer insolvency. This means that 

both legal entities and natural persons, whether traders, merchants or those who do not carry 

out any business activity, may be subject to the procedure contemplated by the Model Law. 

Similarly, countries have a choice to limit the application of the Model Law to banking or 

insurance companies that may be subject to special insolvency regimes.177  
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The Model Law contains an explanatory ‘Guide to Enactment and Interpretation’ (hereinafter 

the ‘Guide to Enactment’) which is intended to assist countries with how the Model Law may be 

incorporated into a municipal, pre-existing, insolvency law regime.178  

 

In the next section, the paper will consider the four key principles of the Model Law which 

facilitate the efficient resolution of cross-border insolvencies. This chapter will also evaluate the 

benefits of adopting the Model Law in a Namibian context. The final section of this chapter will 

examine the challenges to enacting the provisions of the Model Law.  

 

3.4 The Four Key Principles underpinning the Model Law 

 

The Model Law identifies and focuses on four key areas in the field of cross-border insolvency in 

which international cooperation may be possible:  

 

 Access of Foreign Insolvency Representatives and Creditors to Local Courts (Chapter II); 

 Recognition of Foreign Insolvency Proceedings (Chapter III);  

 Relief to Assist Foreign Insolvency Proceedings (Chapter III); and  

 Cooperation and Coordination with Foreign Courts and Foreign Insolvency 

Representatives where the Debtor’s assets are located (Chapters IV and Chapter V). 

 

These key principles of underscore the key objectives to insolvency law identified in chapter 

two of this thesis in order to facilitate international trade and investment. The manner in which 

they do so is considered below: 
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3.4.1 Access  

 

The key objectives discussed in chapter two requires insolvency laws to provide foreign 

insolvency representative as well as foreign creditors with direct access to local courts. 

Furthermore, the objectives also require equitable treatment of similarly situated creditors and 

the recognition of existing creditor rights including the establishment of clear rules for ranking 

of priority claims. Chapter II of the Model Law provides for the circumstances in which foreign 

insolvency representatives and foreign creditors have rights of access to local courts. It gives 

foreign insolvency representatives and foreign creditors the right to apply directly to a local 

court to participate in or to commence insolvency proceedings under the substantive laws and 

jurisdiction of that country.179  

 

Although it gives foreign representatives and foreign creditors the right of direct access, Article 

11 of the Model Law does not modify any substantive conditions under which an insolvency 

proceeding can be commenced in the local country. Chapter II also gives foreign creditors the 

right to be notified in much the same way as local creditors will have to be notified in order to 

establish their claims.180  

 

Moreover, Article 13(2) of the Model Law makes it clear that access to local courts by foreign 

creditors does not affect the ranking of claims under local insolvency law. But, Article 13(2) 

does require that, at a minimum, foreign creditors receive the same treatment as concurrent 

creditors, unless they are in a class of creditors in which domestic creditors would also be 

subordinated.181  
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It is trite that foreign representatives are required to apply for recognition in order to 

administer any of the debtor’s assets situated in Namibia.182 It is only after recognition has been 

refused that a foreign insolvency representative will be allowed to commence local insolvency 

proceedings in terms of Namibia’s local insolvency law. If chapter II of the Model Law is 

adopted, then Namibian courts will be able to provide direct access to foreign insolvency 

representatives and foreign creditors in a transparent and predictable manner. Adopting 

chapter II of the Model Law will also ensure that similarly situated creditors – whether local or 

foreign – are treated equally or not less favourable than concurrent creditors in terms of local 

insolvency law. 

 

Adopting the Model Law’s provisions on direct access does not mean that the existing common 

law principles concerning the requirements of recognition of foreign insolvency representatives 

would be limited at all. Nor would the court’s discretion in determining whether recognition 

should be granted or not. Instead, the paper argues that the Model Law gives Namibia the 

opportunity to delineate and carefully articulate when access can be granted and further, the 

opportunity to establish clear rules for ranking of creditor’s claims. 

 

3.4.2 Recognition 

 

The key objectives discussed in chapter two also require insolvency laws to provide clear and 

speedy processes for obtaining recognition of foreign insolvency representatives and of foreign 

insolvency proceedings. In this regard, chapter III of the Model Law provides for the recognition 

of foreign proceedings in which a foreign insolvency representative has been appointed and for 

associated relief. All that is required for an application for recognition of a foreign insolvency 

proceeding is a certified copy of the (court) decision commencing the foreign insolvency 

proceeding and appointing the said foreign insolvency representative, as well as a certificate 
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from the foreign court affirming the existence of the foreign insolvency proceeding and of the 

appointment of the foreign insolvency representative.183  

 

Once these requirements have been met, a local court may make an order recognising the 

foreign insolvency proceeding as either a foreign main proceeding, if the application is from a 

country of the debtor’s Centre of Main Interests (COMI), or as a foreign non-main proceeding if 

the application emanated from a country where the debtor only has an ‘establishment’.184  

 

There are a number of requirements that must be met before a foreign insolvency 

representative can be recognised in Namibia. As previously shown in chapter one of this thesis, 

these requirements are determined by the discretion of the court, although the courts are 

guided in their discretion by considerations of comity and convenience. Once the High Court of 

Namibia has granted recognition, the foreign representative will generally have the same 

powers as local trustees or liquidators to collect and liquidate the estate assets, to distribute 

the proceeds among the estate creditors, and to intervene in any proceeding in which the 

debtor is a party.  

 

A very important consideration when it comes to recognition is that a Namibian court has the 

discretion to impose further conditions on the foreign insolvency representative even after 

recognition has been granted, in order to safeguard the interests of local creditors.185 This 

means that the court may require that the claims of local creditors to be discharged first out of 

the local assets before the foreign insolvency representative will be allowed to repatriate any 

surplus to satisfy foreign creditors.186  
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of the Model Law that it is the registered office or habitual residence of the debtor. 
185

 Ex parte Steyn 1979 (2) SA 309 (O).  
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 Meskin PM et al Insolvency Law and its Operation in Winding-up (2013) 17 – 11. According to Meskin, the 
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The goal of the Model Law is to establish simple procedures for recognition and to provide 

certainty with respect to the decision to recognise. Against this backdrop, the paper argues that 

the speed at which recognition occurs will depend not only on the procedural aspect of 

recognition, but in large also on the conditions for recognition that are as precise as possible. 

Thus, the enactment of Chapter III in Namibia will provide an excellent opportunity for Namibia 

to articulate the common law requirements for recognition, the precise procedure required 

obtaining such recognition and finally, the powers of the foreign insolvency representative after 

recognition has been granted. 

 

3.4.3 Relief  

 

The main significance of distinguishing between the recognition of a foreign insolvency 

proceeding as either a foreign main or non-main proceeding lies in the type of relief that may 

be granted by the local court. The key objectives of insolvency law require courts to enforce a 

moratorium or stay at the earliest possible time in every country where the debtor has assets. 

The relief contemplated in Chapter III of the Model Law applies to three distinct situations: 

 

First, interim relief may be granted by the local court upon application for recognition in order 

to protect those assets within the local court’s jurisdiction.187 Secondly, automatic relief may be 

granted upon the recognition of the foreign proceedings as a main proceeding.188 Finally, the 

local court may, at the request of the foreign representative, grant discretionary relief in 

respect of both foreign main and non-main proceedings.189 However, it is noteworthy that once 
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 Article 19 of the Model Law.  
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 The key elements of automatic relief provided in terms of Article 20 of the Model Law include a stay of actions 
by any creditor, a stay of enforcement concerning the debtor’s assets and a suspension of the debtor’s right to 
transfer or encumber his assets.  
189

 Article 21 of the Model Law provides a non-exhaustive list of the types of relief that may be granted upon the 
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the local court determines the main proceeding, any actions taken in relation to the non-main 

proceedings are to be made consistent with any remedies granted in the main proceeding.190  

 

The relief contemplated by the Model Law is not prescriptive, and the exact scope and contours 

of the relief resulting from recognition of a foreign insolvency proceeding can be aligned with 

the relief that is already available under local insolvency law. However, even then, in any 

decision to grant or deny relief, the court must be satisfied that the interests of the creditors 

and other interested parties, including the debtor, are adequately protected and as a result, 

may even subject any relief granted to such conditions it considers appropriate.191  

 

The effects of a sequestration order are considered in sections 20, 23, and 75 of the Insolvency 

Act, 1936.192 Principally, a sequestration order divests the debtor of his or her estate, and vests 

it in the Master of the High Court and then in the trustee when appointed.193 In addition, a 

sequestration order automatically stays all civil proceedings against the debtor and also stays 

the execution of judgments against the debtor once the messenger of court becomes aware of 

the insolvency.194 This means that creditors are prevented from effecting any remedy against 

the debtor or his or her property, or from initiating or continuing with any execution or other 

procedure for the satisfaction of a claim that may be proved in the liquidation or sequestration 

procedure.195 However, it is not clear whether all creditors in this instance also refer to secured 

creditors who may still able to continue to enforce their claims in liquidation even where the 

debtor is placed under judicial management.196  
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 Zumbro PH ‘Cross-border Insolvencies and International Protocols – an Imperfect but Effective Tool’ (2010) 
11(2) Business Law International 159.  
191

 Article 22 of the Model Law.  
192

 Act No. 24 of 1936.  
193

 Section 20(1)(a) of the Insolvency Act, 1936.  
194

 Section 20(1)(b) and (c) of the Insolvency Act, 1936.  
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 Creditors can apply  for  the  termination  of  the  stay  of  the  civil  proceedings. However, in order  to  be 
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From this it is clear that the application of the stay applies automatically by operation of law. 

The paper submits however, that Namibia’s legal framework does not specify all the relief 

measures available to creditors and the requirements for them. Based on this submission, the 

paper argues that the enactment of Chapter III of the Model Law will provide a useful 

opportunity for Namibian courts to determine with more specificity, the provisional and 

automatic measures that may be available to creditors upon recognition of foreign insolvency 

proceedings. In particular, this will also provide a further prospect for Namibia to clearly define 

the exceptions to the general rule on stay orders during liquidation/sequestration and the 

position of secured creditors during liquidation/sequestration.  

 

The UNCITRAL Legislative Guide on Insolvency Law for example, states that where secured 

creditors are excluded from the scope of stay orders, then some flexibility may be required in 

cases where the trustee or liquidator is able to achieve a better result that maximizes the value 

of the debtor’s assets for the collective benefit of all creditors if the stay is extended to secured 

creditors.197 Where a stay order has been imposed over secured creditors to enable the 

maximisation of assets, then it should be of limited, specified duration, striking a proper 

balance between creditor protection and objectives of insolvency law.198 If the secured creditor 

is not adequately protected against the risk of loss or depreciation of the assets covered by the 

security interest, then the creditor should be able to apply to the court for relief from the stay, 

as the law recognises, but the law should also establish the grounds and the criteria that the 

secured creditor needs to meet in order to obtain relief from the stay.199 

 

3.4.4 Cooperation and Coordination 
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 The UNCITRAL ‘Legislative Guide on Insolvency Law’ available at 
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Finally, the key objectives require the protection and maximisation of the value of the debtor’s 

property for the benefit of all interested parties and the economy in general.  Chapters IV and V 

of the Model Law deals with coordination between local and foreign insolvency proceedings 

concerning the same debtor and facilitates coordination between two or more foreign 

proceedings involving the same debtor. It requires courts in different jurisdictions to cooperate 

– either directly or through representatives – to the maximum extent possible with both foreign 

and local representatives on issues governed by the Model Law.200  

 

Cooperation in this context implies, under the circumstances provided by the Model Law, that a 

single debtor’s insolvent estate will be administered fairly and efficiently, with a view to 

maximising benefits to creditors. The possible means for achieving cooperation may be through 

the appointment of person to act at the direction of the court; communication of information; 

the coordination of administration and supervision of debtor’s assets and affairs; the approval 

or implementation of agreements for coordination and the coordination of concurrent 

proceedings regarding the same debtor.201  

 

There are also several provisions of the Model Law that address the coordination of concurrent 

insolvency proceedings. The recognition of a foreign main or non-main proceeding does not 

prevent the commencement of local proceedings.202 When local proceedings have been 

commenced against the same debtor, then the effects of this proceeding should extend only to 

those assets of the debtor that are situated within the local court’s jurisdiction.203  

 

If one has to consider the Model Law’s provisions on cooperation in a Namibian context, it is 

firstly important to mention that there is no statutory provision for Namibian courts to 

cooperate or to assist foreign courts in the administration of foreign insolvency orders. This 
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202

 Article 28 of the Model Law.  
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matter is often left entirely to the discretion of the courts.204 Here, the judgement of Innes J in 

the leading case of Ex parte BZ Stegmann must be noted: 

 

 ‘But, on the other hand, the same Court, acting from motives of comity or convenience 

is equally justified in allowing the order of the judge of the domicile to operate within its 

jurisdiction, and in assisting the execution or enforcement of the such order’. 

 

Although this discretion of the court is based on principles of comity or convenience, it 

obviously creates uncertainty as to when and under what circumstances a court will have 

jurisdiction to cooperate and coordinate with courts from different jurisdictions in cases of 

cross-border insolvency. There are a number of advantages to Namibia relying on a statute 

enacting the Model Law, which expressly defines the powers of Namibian courts, rather than 

relying on its common law to render assistance to foreign courts and foreign insolvency 

representatives. If Namibia were to enact the Model Law’s provisions on cooperation and 

coordination, then it will be able to provide an express and predictable legislative framework 

that conforms to international norms for effective regulation of cross-border insolvencies 

thereby facilitating international trade and investment.  

 

Does Namibia stand to lose or gain from adopting the Model Law? Save for some administrative 

costs of enacting the Model Law as part and parcel of the Namibian insolvency framework, this 

paper submits that that Namibia in fact tends to benefit considerably should it adopt the Model 

Law. If one looks at the problems associated with cross-border insolvency that have been 

identified in chapters one and two of this paper, then the following issues will come up: 

 

 jurisdiction to initiate proceedings against a debtor; 

 the choice of law to be applied in the insolvency proceedings;  

                                                           
204

 An indication of the cooperation that the courts are willing to give the foreign representative appears from the 
appellate judgment in Moolman v. Builders & Developers (Pt.) Ltd (in provisional liquidation): Jooste Intervening 
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 whether there should be multiple/concurrent proceedings and the law 

applicable to such multiple/concurrent proceedings;  

 the recognition of foreign sequestration or winding-up orders;  

 the powers of foreign representatives upon recognition; and 

 the priorities of foreign creditors vis local creditors.  

 

How does the Model Law address these problems? The discussion of the four principles 

underpinning the Model Law reveals the following: 

 

First, the Model Law does not limit the jurisdiction of local courts to sequestrate or to liquidate 

the estates of local debtors who are domiciled or incorporated in that country. Nor does the 

Model Law limit the jurisdiction of a local court to sequestrate or liquidate the estate of a 

foreign debtor who may have assets situated within its jurisdiction, even where no foreign 

insolvency proceedings have been commenced against this foreign debtor.205 When foreign 

insolvency proceedings have been instituted against a foreign debtor in his or her country of 

domicile or incorporation, or in a country in which the debtor has an establishment, then the 

local court is first obliged to expeditiously recognise (or not) the foreign insolvency proceeding 

as either foreign main or non-main, secondly to grant the foreign insolvency representative as 

well as any foreign creditors the right of direct access and ancillary relief and finally, to 

cooperate and coordinate with the foreign court in respect of the debtor’s assets for the 

benefit of all his or her creditors. However, the Model Law still requires the different courts to 

coordinate, cooperate and to assist one another in cases where the foreign insolvency 

proceeding has been commenced in a country in which the debtor only has assets. 

 

Secondly, by not limiting the jurisdiction of courts to open insolvency proceedings, the Model 

Law recognises that multiple or concurrent proceedings may occur in different countries where 
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the debtor may have a connection. Thus, it requires the courts of these countries to coordinate 

any relief granted and to cooperate and assist one another.  

 

Thirdly, the Model Law outlines the procedure for the application of recognition. Although it is 

left to the substantive insolvency laws of the various countries to determine when recognition 

will be granted, it seeks transparency in the way that recognition is granted or refused.  

 

Fourthly, the Model Law only proposes the kind of powers that may be granted to foreign 

insolvency representatives upon recognition. As previously mentioned, the relief contemplated 

by the Model Law is not prescriptive, and the exact scope and contours of the relief resulting 

from recognition of a foreign insolvency proceeding can be aligned with the relief that is 

already available under local insolvency law.  

 

Finally, while the Model Law does not affect the ranking of creditors under local insolvency 

proceedings, it nonetheless requires that, at a minimum, foreign creditors receive the same 

treatment as concurrent creditors, unless they are in a class of creditors in which domestic 

creditors would also be subordinated. This is to ensure that both foreign and local creditors are 

treated with some measure of equality in the distribution of the debtor’s estate.  

 

These benefits for international trade and cross-border investment cannot be overlooked. In 

the paper’s view, Namibia should formalise the jurisdiction of the High Court of Namibia to 

grant not only access, recognition and relief to foreign insolvency representatives and foreign 

creditors but also to assist and cooperate with foreign courts in the event of a cross-border 

insolvency dispute, by way of enactment of the Model Law. Not only would this increase the 

efficiency and transparency of the courts when addressing cross-border insolvency matters, it 

will also ensure that when debtors and creditors assess Namibia’s jurisdiction on insolvency law 

and its capacity to address cross-border elements as part of their risk assessment in doing 
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business there, they will find that it has a predictable legal system that conforms to 

international standards of best.206  

 

What the Model Law does not however address is the choice of law that is applicable to the 

insolvency proceedings. This is because generally, the applicable law for any insolvency 

proceedings is the law of the country in which the sequestration or liquidation order has been 

issued. The lex (forum) concursus or the forum law determines the consequences of insolvency 

proceedings, which include for example, the powers of a trustee, liquidator or foreign 

insolvency representative to administrator the debtor’s estate and the bases of distributing this 

estate to creditors. Owing to this, all that the Model Law seeks to achieve is a standardised 

procedure in how the lex concursus operates in order to ensure that cross-border insolvencies 

are especially addressed in a coordinated and predictable manner.  

 

Be that as it may, the Model Law is not without its problems.  

 

3.5 Challenges of the Model Law 

 

One of the major challenges of the Model Law is the result of its status as a non-binding 

instrument that relies on the voluntary acceptance and adoption by individual countries in 

order for it to be binding. Since it is not a treaty or convention but a recommended legislative 

text, it does not compel adoption or implementation of any or all of its provisions. In fact, the 

Guide to Enactment states that in incorporating the text of a model law into its system, a 

country may modify or leave out some of its provisions.207 However, the challenge with this 

flexible approach may well have encouraged countries to deviate from the provisions of the 

Model Law, despite UNCITRAL’s pleas not to do so.208 Ultimately, the deviation from the 
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provisions of the Model Law affects the degree of, and certainty about harmonisation that can 

be achieved.  

 

Another challenge of the Model Law is the reciprocity requirement that some countries impose 

when enacting the Model Law.209 While the Model Law is not based on reciprocity, it does not 

rule it out, and as a result, ‘more than a third of the countries that have presently adopted the 

Model Law in some form or the other have nonetheless introduced a reciprocity 

requirement’.210 The requirement for reciprocity entails the mutual exchange of privileges in 

such a way that any country will have to adopt the Model Law in order to benefit from the laws 

of the countries that have adopted it.211  

 

The paper shares the view that the reciprocity requirement contradicts the objectives of the 

Model law to achieve cooperation. Khumalo noted that ‘countries that cannot benefit from the 

Model Law are left in the same position as they were prior to the adoption of the Model Law, 

with foreign and unfamiliar rules and procedures which are for the most part inappropriate or 

outdated’.212 Thereby, it creates the same uncertainty that the Model Law is trying to eliminate 

and leaves the international law on cross-border insolvency with considerable disparities. 

Therefore, in order to achieve a satisfactory degree of harmonisation and certainty, countries 

are recommended to make as few changes as possible when incorporating the Model Law into 

their legal systems.213 

 

A third challenge of the Model Law is the consequence of non-recognition of foreign insolvency 

proceedings. In terms of the Model Law, foreign main proceedings are instituted in the 

jurisdiction where the debtor has its COMI whilst non-main proceedings are commenced in a 
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country where the debtor has an establishment. The consequences of Chapter III is that if the 

debtor does not have a COMI nor an "establishment" in Namibia for example, but only has 

assets in the country, then the Namibian High Court may not have the jurisdiction to recognise 

the application for recognition as either a main or non-main proceeding and that insolvency 

proceeding will thus not eligible for any relief contemplated under Chapter III.214 Thus, certain 

questions may arise in the case of non-recognition:  

 

1. Does the debtor’s property in Namibia form part of the estate of the main 

proceedings in another foreign country in which the debtor has a COMI? 

2. Will the local creditors have to prove their claims and take part in the foreign 

insolvency proceedings, when foreign insolvency proceedings have been 

instituted? 

 

So while it is true that the Model Law seeks only the harmonisation of procedural cross-border 

insolvency laws, it touches upon the very substantive insolvency laws of countries nonetheless, 

and sometimes exacerbating uncertainty where the expected outcome is not was is 

contemplated by its provisions.  

 

A fourth challenge to the Model Law is the definition or criterion for what constitutes 

cooperation. Cooperation involves the communication of courts from different jurisdictions 

with both foreign and local representatives in such a way that the debtor’s estate is handled in 

a way that is in the best interests of all parties involved.215 Westbrook argues that the challenge 

however, is to determine the exact definition of what is in the best interests of all parties 

involved because countries often protect different national interests when it comes to 
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insolvency law.216 Given these differences, there is need for a common definition of what 

should be achieved through such cooperation.  

 

On another point, the paper agrees that the provision of relief measures granted in terms of 

the Model Law coupled with the obligation of courts and insolvency to cooperate and 

communicate create optimum conditions in which to conduct any business rescue efforts. The 

only problem with the Model Law however is that it does not specifically deal with the 

requirements under which a decision to either liquidate or rescue will be justified and it 

contains no provisions as to when rescue efforts need to be abandoned. Some jurisdictions, 

including South Africa make provision for business rescue provisions in the event of liquidation 

and there are certain specified conditions in place to determine whether or not a company 

should be liquidated or rescued. Ultimately, it is up to the enacting country like Namibia to 

ensure that it has a proper insolvency framework in place in order to compliment the Model 

Law’s provisions on cross-border insolvency.  

 

3.6 Conclusion 

 

Despite its shortcomings, the Model Law has the potential to advance cooperation between 

courts and the coordination of various insolvency proceedings pertaining to a debtor who is the 

subject of insolvency laws in various jurisdictions. It will facilitate the ease of access for foreign 

insolvency representatives as well as foreign creditors in Namibian courts.  

 

The time has come for the Namibian government to give effect to its support for the Model Law 

and adopt it as part of the Namibian law. If Namibia enacts the Model Law, creditors will realise 

a higher percentage of their claims compared to the average recovery rate of 34.9 cents on the 
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dollar.217 This will lead to more confidence among investors, traders, and banks, which will 

benefit Namibia’s economy. 

 

Still, the paper agrees that whether or not the Model Law would make a significant difference 

to the way Namibia currently deals with cross-border insolvency issues depends not only in the 

manner or extent in which Namibia adopts its provisions, but also largely on its degree of 

acceptance by other jurisdictions with whom Namibia has a trading relationship. The next 

chapter will consider the manner in which South Africa and Malawi have adopted the Model 

Law. This comparative study will guide Namibia in the manner in which it should incorporate 

the provisions of the Model Law.   
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CHAPTER FOUR:  

COMPARATIVE STUDY 

 

4.1 Introduction 

 

In the previous chapter, the thesis considered the essential elements and challenges of the 

Model Law from a Namibian perspective. Chapter three concluded that the ultimate success of 

the Model Law and the achievement of its objectives are heavily dependent upon whether, and 

in what manner, countries choose to enact it. It is therefore useful to have an overview of the 

experiences of some of the African countries which have already enacted or are proposing to 

enact the Model Law. The aim of chapter four therefore, is to demonstrate the manner in 

which South Africa and Malawi in particular, have adopted the Model Law.  

 

4.2 South Africa 

 

Even if South Africa is not a member of UNCITRAL, it was one of the very first countries to adopt 

the Model Law in the form of the Cross-Border Insolvency Act, 2000 (hereinafter the ‘Act’).218 

The Act consists of six chapters on access, recognition of foreign courts and foreign 

representatives as well as on cooperation and concurrent proceedings.219 Due to space and 

time however, it will be impossible to discuss all the various provisions of the Cross-Border 

Insolvency Act, 2000 in detail. Yet it may be useful to give an overview of some of the 

substantive provisions of the Act. 

 

Prior to the discussion of the contents of the Act, it must be emphasized that the Cross-Border 

Insolvency Act, 2000 introduces the requirement of reciprocity.220 Although the term 

‘reciprocity’ has no universal meaning, the concept may be thought of as ‘we’ll recognise and 
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enforce your judgments and orders if you will recognise and enforce ours’.221 Therefore, if 

foreign countries want to avail themselves of the benefits accorded to them by the Cross-

Border Insolvency Act, 2000, they will in turn, have to extend the same benefits under their 

insolvency systems to South African insolvency representatives and creditors.222 

 

Despite the lapse of almost 15 years since the passing of the Cross-Border Insolvency Act, 2000  

countries have been designated yet, rendering the Act effectively inoperative. The effect of 

such designation is that a dual system will operate in terms of which the Roman-Dutch common 

law in regard to international private law and precedent will govern cross-border insolvency 

cases between South Africa and non-designated countries, while the Cross-Border Insolvency 

Act, 2000 will apply in relation to cases involving designated countries.223 

 

According to the South African Law Commission (SALC), the reasons for including reciprocity as 

a requirement in the Act was based on the concerns that South Africa should not allow 

representatives of a foreign state easy access to South Africa's cross- border procedures while 

South Africans may find it very difficult and expensive to obtain similar recognition in the state 

in question.224 In addition, the requirement of reciprocity apparently ensures the protection of 

local creditors, trustees and liquidators.225 
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Even so, this requirement of reciprocity is a significant deviation from provisions of the Model 

Law.226 Zulman regards the requirement of reciprocity as a serious flaw, which is not in the 

spirit of the Model Law.227 He argues that the difficulty with reciprocity, like comity, is that 

these considerations are usually political in nature: thus, a particular country may be acceptable 

at one point in time and unacceptable at another.228 Similarly, Clift criticises reciprocity not only 

because it has generally proven to be a useless means of achieving harmonisation, but also 

because creditors and other stakeholders in the insolvency proceedings who have limited 

capacity to influence the legislative policy of their governments should not be penalised 

because of that policy.229 Therefore, it can be argued that the requirement of reciprocity 

introduces unnecessary uncertainty to the question of recognition in cross-border insolvency 

cases.  

 

South Africa follows other countries such as the British Virgin Islands, Mauritius, Mexico, 

Romania and Spain that require reciprocity in the implementation of the Model Law.230 After a 

comparison of the various ways in which some of these countries require reciprocity, Yamauchi 

argues that introduction of reciprocity leaves countries with the same lack of predictability and 

potential unfairness that the Model Law was seeking to alleviate.231 He adds that because of 

the protective measures contained in the Model Law, the requirement of reciprocity of any sort 
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is not necessary.232 Yamauchi concludes that ‘Countries should adopt the Model Law, with no 

reference to reciprocity of any sort. Those countries that have included reciprocity provisions 

should consider repealing those provisions immediately’.233 

 

In the next section, the thesis will give an overview of the Cross-Border Insolvency Act, 2000.234 

 

Chapter 1: Interpretation and Fundamental Principles 

 

The Model Law excludes from its operation certain specialised institutions such as banks and 

insurance companies that may be subject to special insolvency regimes.235 The Cross-Border 

Insolvency Act, 2000 deviates from this provision of the Model Law in that it does not restrict 

the types of debtors that it will apply to.236 For South Africa, the inclusion of banks and 

insurance companies under the Cross-Border Insolvency prove to be problematic.  

 

Part IV of South Africa’s insurance Acts provide for the winding-up of insurance companies.237 

The Banks Act, 1990 contains special provisions relating to the winding-up or judicial 

management of banks.238 Although the latter Act also incorporates the winding-up provisions of 

the Companies Act, 2008, it makes provision only for the Registrar of banks to initiate and 

oppose insolvency proceedings.239 Thus, coordination between the Registrar of Banks and 

foreign insolvency representatives will be required, which may obstruct and prolong the 
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process of enforcement altogether as foreign insolvency representatives will have to acquaint 

themselves with the special rules for the winding-up of banks.  

 

Furthermore, the language in section 6 of the Act states that South African courts may refuse to 

carry out an action falling under the Act if this is contrary to public policy.240 Although this 

section complies with Article 6 of the Model Law, the concept of ‘public policy’ is not defined in 

either the Model Law or the Act.241 Generally, it represents the public opinion of a particular 

community at a particular time but there is no universal definition as it is grounded in the 

domestic laws of countries. In South Africa, considerations of public policy can be found in 

legislation, the common law, good morals or the public interest and have since 1994 been 

anchored primarily in fundamental values enshrined in the South African Constitution, 

particularly in the Bill of Rights.242 Thus, the concept of public policy is given a broad meaning 

under South African law.243  

 

The lack of properly defining this concept in domestic insolvency laws has far-reaching 

consequences for cross-border insolvency proceedings. For example, O’Flynn states that U.S. 

courts have held that the potential for U.S. creditors to get less money than a foreign creditor 

as a result of a foreign insolvency proceeding is not enough to properly invoke the public policy 

exception.244 Will South African courts come to a similar conclusion? Clearly, the Cross-Border 

Insolvency Act, 2000 should comprehensively define those circumstances which may manifestly 

be contrary to public policy.  
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Chapter 2: Access of Foreign Representatives and Creditors  

 

Chapter two of the Cross-Border Insolvency Act, 2000 gives foreign insolvency representatives 

the right to directly access South African Courts by commencing and participating in local 

insolvency proceedings provided that they have obtained recognition.245 In contrast to Chapter 

2 of the Model Law, the Act states that it is only after recognition has been granted that foreign 

insolvency representatives acquire locus standi to set aside voidable dispositions in terms of 

local insolvency law and may also intervene in any proceeding in which the debtor is a party.246 

The requirement of recognition under the Act does not prohibit the right of foreign insolvency 

representatives to directly access the courts. Due to the fact that the requirements for 

recognition are largely based on the common law and precedent, it is often difficult to foreign 

insolvency representative to establish with relative ease and certainty what these requirements 

should be. However, there is of course the possibility that recognition may not be granted 

where certain requirements are not met. The effect of this refusal is that foreign insolvency 

representatives may be able to commence insolvency proceedings in terms of South African 

insolvency law.  

 

Chapter two of the Cross-Border Insolvency Act, 2000 also provides foreign creditors with the 

right to directly access local courts and copies the wording of Article 13 of the Model Law 

verbatim. Accordingly, the ranking of creditors’ claims will be based on the lex fori, i.e. South 

African insolvency law (as opposed to South Africa's conflict of law rules), subject to the 

requirement that the claims of foreign creditors will not be ranked lower than concurrent 

creditors.247 In this manner, the Cross-Border Insolvency Act, 2000 intends to bring about an 

equitable system of distribution that takes into account of the interests of foreign creditors in 

ways not achieved by the common law.248  
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Chapter 3: Recognition of Foreign Courts and Foreign Representatives 

 

As with Article 19 of the Model Law, South African courts will also be empowered to grant 

urgent provisional relief pending the outcome of the recognition application in order to protect 

the debtor’s assets or the interests of creditors.249 This relief would include a stay of execution; 

the entrusting of the administration or realisation of assets to the representative or another 

designated person; suspension of the debtor’s right to dispose of his or her assets; the 

examination of witnesses and the taking of evidence; or any other conditional relief that is 

already available under South African law.250 Even if countries are given the discretion to 

determine the scope of relief measures, South Africa has included the minimum relief measures 

that are ‘required’ by the Model Law.  

 

The most controversial aspect of Chapter three deals with effects of recognition of a foreign 

main proceeding. In terms of section 25 of the Act, it stays local individual proceedings as to the 

debtor’s affairs and also execution against his or her assets and the debtor’s right to dispose of 

assets is stayed, the right of the debtor to transfer, encumber or otherwise dispose of assets 

are suspended.251 The stay does not however, affect the rights of creditors to begin individual 

actions or proceedings for preserving a claim against the debtor, to request the opening of a 

local insolvency proceeding, or to file claims in that proceeding despite the stay.252  

 

As previously mentioned in chapter three of this thesis, the Model Law encourages local cross-

border insolvency laws to provide some flexibility with regards to the question whether secured 

creditors should be excluded or included in the stay orders particularly where it is clear that a 

trustee or liquidator is able to achieve a better result that maximises the value of the debtor’s 

assets for the collective benefit of all creditors if the stay is extended to secured creditors. 

Clearly, the Cross-Border Insolvency Act, 2000 ignores this plea.  
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Chapter 4: Cooperation with Foreign Courts and Foreign Representatives 

 

Chapter four prompts the South African courts to ‘cooperate to the maximum extent possible 

with foreign courts or foreign representatives, by communicating directly with trustee, 

liquidator or judicial manager, curator, or receiver.253 The manner in which this cooperation 

may be implemented is through the appointment of a person or body to act at the direction of 

the court, through communication of information, through the coordination of the 

administration and supervision of the debtor’s assets and affairs, through the approval or 

implementation by courts of agreements concerning the coordination of proceedings and 

through the coordination of concurrent proceedings regarding the same debtor.254 

 

This obligation of local and foreign courts to cooperate and communicate with insolvency 

representatives creates an optimal condition in which business rescue efforts can be 

conducted. However, the Model Law does not specifically deal with the business rescue. 

Chapter six of the South African Companies Act, 2008 introduced a business rescue regime into 

South African law with a view to replace the judicial management of companies.255 This 

business recuse procedure enables a company which is in financial distress to place itself under 

the supervision of a business rescue practitioner who will attempt to assist it to make a 

financial recovery in such a way that it continues to exist on a ‘solvent basis’.256  It is not the 

object of this chapter to discuss whether or not this new business rescue regime is successful or 

not. However, the paper is making the point that ultimately, it is up to the enacting country to 

ensure that it has a proper insolvency framework in place providing for the rescue of businesses 

in order to compliment the Model Law’s provisions on cross-border insolvency.  
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Chapter 5: Concurrent Proceedings  

 

Chapter five enables local proceedings to be commenced once a foreign proceeding has been 

recognised by a South African court.257 However, the effects of the local proceeding will then be 

limited as prescribed to the local assets of the debtor.258 Whenever local insolvency 

proceedings are taking place concurrently regarding the same debtor, then section 29 of the 

Cross-Border Insolvency Act, 2000 prompts courts to seek cooperation and coordination as 

directed in chapter 4 of the Act and to coordinate any relief granted in either proceeding.259  

Foreign insolvency representatives or foreign creditors can apply for the commencement of 

local insolvency proceedings in terms of South African insolvency law if recognition is not 

granted provided that the local statutory requirements are met. If these requirements are met, 

then the local estate of a foreign natural person debtor may for instance be sequestrated in 

South Africa. However, the court could, in terms of section 149, refuse to accept the surrender 

or sequestration of the debtor’s estate over whom it has jurisdiction (or a foreign natural 

person debtor) based on considerations of equity and convenience. 

 

Chapter 6: General Provisions 

 

Section 149 of the South African Insolvency Act, 1936, regulates the jurisdiction of the 

provincial or local division of the South African High Court to grant sequestration orders.260 In 

terms of section 149 of the Insolvency Act, 1936 the jurisdiction of the court over a debtor is 

determined by the fact that the debtor, at the date of the application, owns or is entitled to 

property situated within the jurisdiction of the court or that he or she was resident or carried 

on business within the jurisdiction of the court during the preceding 12 months.  
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The Cross-Border Insolvency Act, 2000, amended section 149.261 Now, section 149 gives South 

African courts the discretion to refuse to sequestrate the debtor’s estate (whether a local or 

foreign debtor) based on the principle of convenience where the debtor comes from a non-

designated country. Local courts however, have no such discretion in the case of a foreign 

debtor from a designated country.  

 

While the submissions above provide some understanding of the Cross-Border Insolvency Act, 

2000, the Act is however not yet in force. Until the Minister designates specific countries in 

terms of section of the Cross-Border Insolvency Act, and in the absence of any treaty regarding 

the reciprocal recognition and enforcement of foreign proceedings, South African will continue 

to apply rules of the Roman-Dutch common law to address cross-border insolvencies.  

 

In South Africa, insolvency law is contained primarily in the Insolvency Act, 1936.262 The 

Insolvency Act, 1936 deals with the sequestration of natural persons and partnerships. Like 

Namibia, South Africa draws a distinction between the sequestration of natural persons and 

partnerships on the one hand, and the liquidation and winding-up of legal entities on the other 

hand. The liquidation and winding-up of legal entities is regulated by the Companies Act, 

2008.263 However, the winding-up provisions of the Companies Act, 2008 cannot on their own 

be applied in the total administration of an insolvent company so the provisions of the 

Insolvency Act, 1936 are used in the liquidation or winding-up of companies who are unable to 

pay their debts.264 Apart from these statutes, precedents and Roman-Dutch common-law 

principles also apply in the absence of specific statutory provisions.  

 

Due to the shared history between Namibia and South Africa, the rules of Roman-Dutch 

common law regarding the recognition of foreign insolvency representatives are quite 
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similar.265 Like Namibia, South African courts require the recognition of a foreign insolvency 

representative before he or she will be allowed to administer local property of the debtor.266 

South African courts will exercise discretion to grant recognition that is largely based on 

considerations of comity and convenience.267 However, it appears that the shortcomings of 

applying the common law that have been discussed in chapter one of this thesis also 

characterise the South African cross-border insolvency regime until such a time that countries 

are designated by the Minister of Justice as required by the Cross-Border Insolvency Act, 

2000.268 In light of these submissions, the paper argues that the adoption of the Cross-Border 

Insolvency Act, 2000 did nothing to promote certainty, efficiency and predictability in the 

handling of cross-border insolvency cases. This is especially true, given the requirement for 

reciprocity that the Act has introduced.  

 

4.3 Malawi 

 

Malawi is among the world’s Least-Developed Countries (LCDs) with a GDP of about U$3.683 

billion in 2013.269 Although it relies extensively on the agricultural sector that employs more 

than eighty per cent of the country’s labour force, the services sector is significant for the 

country as it contributes more than fifty per cent towards its GDP.270  
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In terms of Vision 2020, a policy framework that sets out the long-term development 

perspective for the country, Malawi is focusing on attracting foreign capital and promoting and 

encouraging infrastructure investment as one of the objectives to elevate the country to a 

middle-income country by the year 2020.271 

 

The Doing Business Report rated Malawi at 166 out of 185 economies on the ease of resolving 

insolvency.272 This Report is significant because it evaluates the adequacy of Malawi’s existing 

legal framework that is applicable to the liquidation of cross-border businesses. Thus, the rating 

of 166 demonstrates a lack of modern and efficient cross-border insolvency laws that may 

prove problematic to attracting FDI in Malawi.  

 

Like Namibia, Malawi does not have a statute on the recognition and enforcement of foreign 

insolvency representatives and proceedings.273 Instead, Malawi uses English common law rules 

to address issues of cross-border insolvency.274 However, in his thesis, Kaphale argues that 

English common law does not meet all the goals and objectives of a modern and effective cross-

border insolvency legal regime.275 In particular, Kaphale argues that the following are the 

reasons for this basis: 

 

                                                           
271

 The Republic of Malawi ‘An Integrated ICT-Led Socio-Economic Development Policy for Malawi’ available at 
http://www.youngictadvocates.org/downloads/Malawi-ICT-Policy-Draft-8-7-03.pdf (accessed on 15 April 2015).  
272

 The World Bank Group ‘Doing Business 2015: Economy Profile Malawi’ available at 
http://www.doingbusiness.org/~/media/giawb/doing%20business/documents/profiles/country/MWI.pdf (accessed 
on 15 April 2015).  
273

 Kaphale KE Towards Modified Universalism: The Recognition of Enforcement of Cross-Border Insolvency 
Judgments and Orders in Malawi (Unpublished LLM thesis, University of Malawi, 2013) 17. Kalekeni Kaphale is 
Malawi’s current Attorney-General who has been in office since July 2014. According to Kaphale, personal 
insolvency is regulated by the Bankruptcy Act 1967 which empowered Malawian courts to recognise foreign 
bankruptcy orders. However, for this to happen, the President must gazette countries whose bankruptcy orders 
Malawi will recognise. 
274

 Kaphale KE (2013) 17.  
275

 Kaphale KE (2013) 17. It must be noted here that although a substantial body of literature has developed in 
recent years in the area of cross-border insolvency, this scholarship has been dominated by scholars from the U.S. 
and Europe, so that a perspective from African countries is lacking. Kaphale’s thesis has been instrumental in 
providing the much needed information on Malawi’s current position regarding cross-border insolvency issues. 

 

 

 

 

http://www.youngictadvocates.org/downloads/Malawi-ICT-Policy-Draft-8-7-03.pdf
http://www.doingbusiness.org/~/media/giawb/doing%20business/documents/profiles/country/MWI.pdf


84 

 

1. English common law requires the presence or submission to the foreign jurisdiction 

before judgments in personam can be recognised or enforced.276 In order to the courts 

to recognise and enforce judgments in rem, it requires that the assets which form the 

subject matter of the order must be located in the jurisdiction of the court that makes 

the order.277 Kaphale argues that it is however, not always easy to differentiate between 

in personam and in rem judgments and hence, determine the jurisdiction of the local 

courts.278  

 

2. When recognition is granted, local courts allow the debtor’s local assets to be sent to 

the ‘principal place of liquidation’.279 Kaphale argues that there are no rules in place to 

identify the home jurisdiction or the principal place of liquidation and hence, there is 

sometimes no certainty as to where the debtor’s local assets should be repatriated 

to.280  

 

3. The English common law is always evolving, and as a result, it permits Malawian courts 

to develop the common law and even to modify it.281 Kaphale argues that this may in 

future create ambiguity as to the applicable law that must be applied by the local courts 

when dealing with cross-border insolvency disputes.282  

 

4. English common law does not provide for automatic relief measures upon the 

recognition or enforcement of foreign insolvency proceedings.283 Like the position in 

Namibia, automatic relief measures are issued at the court’s discretion. Kaphale argues 
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that this places the debtor’s estate at the risk of dissipation.284 The lack of automatic 

relief measures also adversely affects the maximisation of the value of the debtor’s 

assets for the benefit of all his or her creditors.  

 

5. At present, there is no mandatory framework for the cooperation and communication 

of local courts with foreign courts in other jurisdictions.285 Malawian courts often rely on 

principles of comity with no established rules and guidelines.286 Notwithstanding that in 

some instances local courts have relied successfully on comity in order to cooperate and 

communicate with foreign courts, Kaphale argues that the absence of a clear framework 

for cooperation and communication only creates room for discretion and confusion.287  

 

These are the reasons why Malawi proposed the adoption of the Model Law in the form of Part 

X of the Insolvency Bill, 2014 (hereinafter the ‘Bill’) that is currently with Parliament.288 In 

summary, Part X of the Bill provides for a framework for cooperation between Malawian courts 

with foreign countries in the event of a cross-border insolvency dispute.  

 

In particular, the Insolvency Bill, 2014 provides for the right of foreign insolvency 

representatives to commence local insolvency proceedings, provided that the conditions for 

local insolvency proceedings have been met, and further, the right to participate, after 

recognition has been granted, in local proceedings regarding the debtor.289 The Insolvency Bill, 

2013 also grants access to foreign creditors in the participation of local insolvency proceedings 

and the right to be notified where the local insolvency law demands creditor notification.290 
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In order for recognition to be granted, the Bill requires an application to be made by a foreign 

insolvency representative to the local court in respect of a foreign insolvency proceeding in 

which he or she was appointed.291 In deciding whether or not recognition should be granted, 

section 333 of the Bill does not make reference to the English common law rules of recognition 

so local courts may no longer be guided by the common law requirements that had to be met in 

order for recognition to be granted.292  

 

The paper submits that this may perhaps not be a correct interpretation of the Model Law. 

Because it is a procedural legislative template, the Model Law does not take away the power of 

local courts to attach conditions for recognition, whether these conditions are derived from 

common or statutory law. The purpose of this provision in the Model Law is to merely ensure 

that the procedure for recognition is expeditious as possible, so that no time is wasted to 

protect the debtor’s assets for the benefit of all creditors. If the correct interpretation of 

section 333 of the Bill does not permit Malawian courts to articulate common law requirements 

then it infringes upon Malawi’s sovereignty to make laws pertaining to cross-border insolvency 

issues and this is not the spirit of the Model Law at all.  

 

Despite that, a key objective of the provisions on recognition is to determine the circumstances 

under which automatic relief measures may be granted. Significantly, recognition of a foreign 

main proceeding introduces immediate and automatic relief. Although the Model Law defines 

an establishment, it does not define what constitutes COMI although the latter is based on a 

presumption in terms of Article 16(3) of the Model Law that it is the registered office or 

habitual residence of the debtor. Malawi has departed from relying on this presumption and 

instead, defines it in section 318(1)(a) of the Bill as the ‘debtor’s registered office, or habitual 

residence in the case of an individual’. Kaphale argues however, that the rigidity of this 

definition may be problematic considering that the flexibility of a presumption enables the 
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courts to draw conclusions in the absence of contrary evidence and proposed the retention of 

the presumption.293  

The Bill addresses the shortcomings of the English common law rules in Malawi by expressly 

empowering Malawian courts to grant provisional relief at the request of the foreign insolvency 

representative.294 Once the Malawian courts have granted recognition of a foreign main 

proceeding, then an automatic stay of proceedings comes into operation.295  

 

Lastly, the Bill mandates Malawian courts to cooperate to the maximum extent possible 

through direct communication with foreign courts.296 This obligation applies to both local and 

foreign insolvency representatives as well.297 When there are concurrent insolvency 

proceedings against the same debtor, then both local and foreign courts are required to 

coordinate the relief granted in either local or foreign insolvency proceeding.298  

 

A notable difference between South Africa’s Cross-Border Insolvency Act, 2003 and the 

Malawian Insolvency Bill, 2014 is that the automatic stay of proceedings in terms of the Bill 

does not affect the right of secured creditors to enforce their claims or the right of creditors to 

set-off claims against those of the debtor.299 Although insolvency laws take different 

approaches to the application of automatic stay orders to claims by secured creditors, it is 

argued that insolvency laws should be flexible enough to allow the maximisation of the value of 

the debtor’s assets for the collective benefit of all creditors in such a way that secured creditors 

are also covered by the stay.300  
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Another difference between the Malawian Insolvency Bill, 2014 and the Cross-Border 

Insolvency Act, 2000 lies in the type of debtor that is covered by its provisions. In South Africa, 

the Cross-Border Insolvency Act, 2000 applies to financial institutions that may be subject to 

specialised insolvency regimes.301 In Malawi, this is not the case. Financial institutions are 

excluded from the application of the Insolvency Bill, 2014.302 Malawi’s Financial Services Act, 

2010, regulates the winding-up of financial institutions.303 In terms of section 72(2) of the 

Financial Services Act, 2010 it is only the registrar who is allowed to make an application to the 

court for the winding-up of financial institutions.304  

 

In addition, the registrar, or any other person appointed or approved by the registrar becomes 

the liquidator of the estate of the financial institution to be liquidated.305 These requirements 

cannot be reconciled with the objective of the Model Law and even of the Insolvency Bill, 2014 

to allow speedy access of foreign insolvency representatives and the separation of these 

financial institutions from the ‘debtor’ in the Insolvency Bill, 2014 is therefore warranted.306 

Even the ranking of claims under the Financial Services Act, 2010 is not the same as the ranking 

of creditors in terms of the Insolvency Bill, 2014 or common law.307  

 

The most significant distinction between the Cross-Border Insolvency Act, 2000 and the 

Insolvency Bill, 2013 is the requirement for reciprocity. According to Kaphale, Malawi could not 

make out a case for the requirement of reciprocity especially considering the fact that the 

Insolvency Bill, 2013 like the Model Law, contains provisions for the protection of the interests 
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of local creditors to allay any fears of prejudice. This is not surprising given the fact that there is 

no requirement of reciprocity in the Model Law. Although countries adopting the Model Law 

are not required to grant recognition, the Model Law does not envisaged that local courts will 

deny recognition of a foreign insolvency proceeding solely on the grounds that the same foreign 

court would not provide equivalent relief to an insolvency representative from the local 

country.308  

 

While the brief discussion of Malawi’s Insolvency Bill, 2014 provides some insight into the 

manner in which the country proposes to adopt the Model Law; the Bill is nonetheless not yet 

in force. Until the Bill is passed by the Malawian Parliament, and in the absence of any treaty 

regarding the reciprocal recognition and enforcement of foreign proceedings, Malawi will 

continue to apply rules of the English common law to address cross-border insolvencies, 

despite the shortcomings identified above.  

 

4.4 Conclusion 

 

In reviewing its cross-border insolvency regime, Namibia has the option of following the 

example of South Africa, Malawi and other African countries like Kenya, Mauritius, Seychelles 

and Uganda, who have adopted or are proposing to adopt provisions of the Model Law. 

Although it is not suggested that Namibia should blindly follow the lead of any particular 

country, the review of the Model Law in South Africa and Malawi indicated that the Model Law 

is the best attempt thus far to deal with the problems of cross-border insolvencies.  

 

However, as previously mentioned, the success of the Model Law depends on the manner and 

the extent to which it is adopted. Although both South Africa and Malawi have adopted the 

Model Law in the form of the Cross-Border Insolvency Act, 2000 and Part IX of the Insolvency 
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Bill, 2013, the manner in which they have done so differs. This chapter demonstrated that the 

Cross-Border Insolvency Act, 2000 and the Insolvency Bill, 2013 distinguish between the types 

of debtors covered by the provisions. In South Africa, the Act applies to financial institutions 

while financial institutions are excluded from the application of the Insolvency Bill, 2013 in 

Malawi.  

 

In addition, both statutes provide for the right of foreign insolvency representatives as well as 

foreign creditors to directly access the respective courts. Similarly, both countries will recognise 

a foreign insolvency representative if an application containing the requisite documentation is 

submitted to the local courts. South African courts would still rely on the substantive common 

law requirements for recognition while Malawian courts would not. The Insolvency Bill, 2013 

specifically provides that an automatic stay of proceedings does not affect the right of secured 

creditors to enforce their claims or the right of creditor to set-off claims against those of the 

debtor. This question is left open for interpretation in terms of the Cross-Border Insolvency Act, 

2000.  

 

Chapter four found that the most significant distinction between the statutes is the 

requirement for reciprocity. While South Africa requires reciprocity as a condition for 

designation in terms of the Cross-Border Insolvency Act, 2000, Malawi does not. This means 

that Malawian courts will not deny the recognition of foreign insolvency proceedings solely on 

the basis that a foreign court will not provide equivalent relief to local insolvency 

representatives from Malawi.  

 

The next chapter will summarise the thesis and based on the lessons that it can learn from the 

manner in which South Africa and Malawi have adopted the Model Law, give recommendations 

for the way forward in Namibia.  

 

 

Chapter Five: 
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LESSONS FOR NAMIBIA AND RECOMMENDATIONS FOR THE WAY FORWARD 

 

5.1 Introduction 

 

The overriding object of this thesis was to determine whether or not Namibia should adopt the 

Model Law.  In order to accomplish this object it was necessary to examine further objectives. 

Determining what Namibia’s current cross-border insolvency regime entails and whether it 

requires reform assumed a high degree of importance in this thesis. Related to that effort, it 

also became necessary to evaluate the essential features of the Model Law and the challenges 

of adopting the Model Law from a Namibian perspective.  

 

Once these fundamental steps were achieved, the thesis was able to establish the lessons that 

Namibia can derive from the examples of other African countries who have adopted or are 

proposing to adopt the Model Law. This chapter provides a summary of the thesis by 

determining the lessons that Namibia can derive from the enactment of the Model Law by 

other countries and will suggest the recommendations for the way forward.  

 

5.2 Lessons for Namibia 

 

The thesis has shown how globalisation poses complex challenges for insolvency law, 

particularly where it crosses national boundaries. These challenges of cross-border insolvency 

law relate to the jurisdiction of courts in different countries where a debtor may have assets or 

liabilities to open insolvency proceedings and to administer the debtor’s property. Courts also 

have to determine the applicable law to the insolvency proceedings, the number of insolvency 

proceedings that may ensue in respect of one debtor and the priorities that will be rendered to 

local and foreign creditors. 

 

The thesis demonstrated that countries differ in their approach to addressing these issues. 

However, these diverse approaches to cross-border insolvency make it difficult for insolvency 
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representatives to pursue and collect the debtor’s assets for the benefit of all creditors. The 

absence of predictability in the way in which cross-border insolvency cases are administered by 

these diverse approaches impede the flow of capital and cross-border investment. 

 

5.2.1 The Shortcomings of Namibia’s current Framework on Cross-Border Insolvency Law 

 

The Insolvency Act, 1936 is the principal statute regulating the sequestration of natural persons 

and partnerships in Namibia.309 However, the Insolvency Act, 1936 provides no guidance in the 

way in which cross-border insolvency disputes should be addressed.310 Instead, the thesis has 

shown that Namibian courts apply Roman-Dutch common law rules to the recognition and 

enforcement of foreign insolvency representatives and proceedings.  

 

While it is true that these common law rules go some way towards addressing some of the 

problems of cross-border insolvencies, the thesis argued that the discretion of the courts in 

determining whether or not recognition should be granted is not always exercised uniformly or 

consistently. This is especially true because the criteria relied upon for the recognition of 

foreign insolvency representatives and proceedings are not certain or predictable as new 

factors are continuously considered by the courts. This uncertainty affects the ability of foreign 

insolvency representatives as well as foreign creditors to access Namibian courts.  

 

Furthermore, the thesis demonstrated that since the object of the Insolvency Act, 1936 is to 

protect local creditors, it ignores the possibility of rehabilitating businesses that may maximise 

the value of the debtor’s assets. This is particularly true, given the current focus and culture if 

Namibia’s corporate insolvency is not geared towards the rehabilitation of viable businesses, 

which should go hand-in-hand with the discussion of cross-border insolvency reform.  

Likewise, the thesis argued that rules of common law have been unable to secure the equal 

treatment of creditors across national boundaries. The thesis concluded that inefficiency of 
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these antiquated common law rules is detrimental to international trade and investment as this 

adversely affect the availability of credit all over the world.  

 

5.2.2 The Objectives of Cross-Border Insolvency Law 

 

In view of the inconsistencies and weaknesses of the common law discussed above, the thesis 

proposed for the harmonisation of cross-border insolvency laws in such a way that these laws 

achieve minimum standards or objectives of cross-border insolvency. International 

organisations such as UNCITRAL, the World Bank and IMF argue that cross-border insolvency 

laws should provide certainty in the market in order to promote economic stability and growth; 

ensure transparent and predictable rules; provide measures for granting direct access to 

foreign insolvency representatives and creditors; treat similarly situated creditors equally; 

establish clear rules for the ranking of creditor’s claims; grant automatic and urgent relief 

measures in every country where the debtor may have assets so as to maximise the value of 

the debtor’s assets for the benefit of all creditors and the economy in general; and finally, 

cross-border insolvency laws must strike balance between sequestration or liquidation and 

reorganisation. 

 

The thesis argued that these objectives should form the basis upon which insolvency laws are 

developed and improved and accordingly submitted that the Model Law should be viewed as 

the basis needed to develop a regime of predictable standards that effectively deal with the 

various aspects of cross-border insolvencies.   

 

5.2.3 The Solutions presented by the Model Law 

 

The discussion of the four principles underpinning the Model Law in chapter three of the thesis 

showed how the Model Law addresses the complex challenges of cross-border insolvency.  
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First, the Model Law does not limit the jurisdiction of local courts to sequestrate or to liquidate 

the estates of local debtors who are domiciled or incorporated in that country. Nor does the 

Model Law limit the jurisdiction of a local court to sequestrate or liquidate the estate of a 

foreign debtor who may have assets situated within its jurisdiction, even where no foreign 

insolvency proceedings have been commenced against this foreign debtor.311 When foreign 

insolvency proceedings have been instituted against a foreign debtor in his or her country of 

domicile or incorporation, or in a country in which the debtor has an establishment, then the 

local court is first obliged to expeditiously recognise (or not) the foreign insolvency proceeding 

as either foreign main or non-main, secondly to grant the foreign insolvency representative as 

well as any foreign creditors the right of direct access and ancillary relief and finally, to 

cooperate and coordinate with the foreign court in respect of the debtor’s assets for the 

benefit of all his or her creditors. However, the Model Law still requires the different courts to 

coordinate, cooperate and to assist one another in cases where the foreign insolvency 

proceeding has been commenced in a country in which the debtor only has assets. 

 

Secondly, by not limiting the jurisdiction of courts to open insolvency proceedings, the Model 

Law recognises that multiple or concurrent proceedings may occur in different countries where 

the debtor may have a connection. Thus, it requires the courts of these countries to coordinate 

any relief granted and to cooperate and assist one another.  

 

Thirdly, the Model Law outlines the procedure for the application of recognition. Although it is 

left to the substantive insolvency laws of the various countries to determine when recognition 

will be granted, it seeks transparency in the way that recognition is granted or refused.  

 

Fourthly, the Model Law only proposes the kind of powers that may be granted to foreign 

insolvency representatives upon recognition. As previously mentioned, the relief contemplated 

by the Model Law is not prescriptive, and the exact scope and contours of the relief resulting 
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from recognition of a foreign insolvency proceeding can be aligned with the relief that is 

already available under local insolvency law.  

 

Lastly, while the Model Law does not affect the ranking of creditors under local insolvency 

proceedings, it nonetheless requires that, at a minimum, foreign creditors receive the same 

treatment as concurrent creditors, unless they are in a class of creditors in which domestic 

creditors would also be subordinated. This is to ensure that both foreign and local creditors are 

treated with some measure of equality in the distribution of the debtor’s estate.  

 

Undeniably, this shows that there are a number of advantages to Namibia relying on a statute 

enacting the Model Law which expressly defines the powers of Namibian courts, rather relying 

on common law to render assistance to foreign courts and foreign insolvency representatives. 

First, it will enable the Namibian courts to delineate, with more certainty and predictability, the 

circumstances under which access and recognition can be granted to foreign creditors and 

foreign representatives. Secondly, the Model Law provides a useful opportunity for Namibian 

courts to determine with more specificity, the provisional and automatic measures that may be 

available to creditors and foreign representatives upon recognition of foreign insolvency 

proceedings. Finally, adopting the Model Law’s provisions on cooperation and coordination will 

enable the Namibian courts to expressly provide for a predictable legislative framework that 

conforms to international standards for effective regulation of cross-border insolvencies.  

 

5.2.4 The Challenges of the Model Law 

 

While it is true that the Model Law is an effective tool for cross-border insolvency, it is not 

without its shortcomings nonetheless. The first is that the Model Law is a flexible instrument, so 

countries may modify it or leave out some of its provisions when incorporating it. This flexibility 

may have encouraged countries to deviate from the spirit of the Model Law and to introduce 

requirements for reciprocity, which affects the degree of, and certainty about harmonisation 

that can be achieved. Similarly, the Model Law does not define what constitutes cooperation. 
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This means that courts may still address cross-border insolvencies in such a way that serves its 

own interests because all countries will protect different national interests. Finally, the Model 

Law does not provide clear guidelines as to what should happen when courts do not recognise 

foreign insolvency representatives or proceedings.  

 

Despite its shortcomings, the thesis argued that Namibia should not shy away from adopting 

the Model Law as the benefits to be gained from adopting the Model Law far outweigh the 

challenges. By adopting the Model Law, Namibia would strengthen her involvement and 

standing in the global economy and will be following in the footsteps of other African countries 

such as Mauritius, Seychelles, South Africa and Uganda as well Kenya and Malawi who have 

already proposed to incorporate the provisions of the Model Law as part of their domestic law. 

Obviously, however, the mere enactment of the Model Law does not guarantee its success. The 

paper has shown that the successful adoption of the Model Law depends largely, and to what 

extent individual countries chooses to adopt its provisions.  

 

5.2.5 Lessons from South Africa and Malawi 

 

The example of South Africa and Malawi demonstrates some significant lessons for Namibia. 

The first choice to be made by Namibia is to determine whether to retain provisions of the 

Insolvency Act, 1936 as well as the common law rules dealing with aspects of cross-border 

insolvency or whether to repeal the existing law affecting cross-border insolvency issues so that 

the Model Law is the only statute under which foreign insolvency proceedings may be 

recognised. South Africa has adopted an entirely new statute for cross-border insolvency, 

leaving the sequestration of natural persons and partnerships under the Insolvency Act, 1936 as 

well as the winding-up of companies under the Companies Act, 2008 intact.312 Malawi on the 
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other hand, has decided to enact an Insolvency Bill that would deal with the insolvency of both 

natural and legal persons.313  

 

Although it is not the object of the thesis to discuss the unification of insolvency law in Namibia, 

it is important to point out that Namibia, like South Africa, has a fragmented approach to 

regulate the insolvency of natural persons and legal entities that cause unnecessary confusion 

and duplication.314 It may therefore be worthwhile for Namibia to consider the coordination of 

the different pieces of legislation.315  

 

Secondly, the successful introduction a cross-border regime will depend on already having the 

necessary supporting infrastructure in place to implement such regime.316 This may require 

training relevant stakeholders, such as judges, trustees, liquidators and public officials like the 

Master of the High Court who is the administrators of the Insolvency Act, 1936 in order to 

familiarise them with the key concepts of cross-border insolvency generally as well as the more 

specific, technical aspects of the Model Law. It is however, not evident from the example of 

South Africa and Malawi whether such training is on the books for its stakeholders.  

 

Finally, the question of reciprocity is a controversial one at best. As previously stated, the 

Model Law does not require reciprocity but does not rule it out either. This has prompted 

several countries, including South Africa to include the requirement of reciprocity in the 
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adoption of the Model Law. Malawi on the other hand, could not justify that such a 

requirement is necessary, considering the fact that the Model Law has put measures in place 

for the protection of local creditors.  

 

While it is true that the legal systems of Namibia and South Africa are similar, the paper does 

not believe that Namibia should follow the South African approach of designating beneficiaries 

of the Model Law on the basis of reciprocity. The difficulty with reciprocity, like comity, is that it 

is usually political in nature: a particular country may be acceptable at one point in time and 

unacceptable at another.317 This causes uncertainty as a dual system will apply where some 

cross-border insolvency proceedings will be subject to the provisions of the Model Law while 

others will be addressed using the common law, despite the problems already discussed of 

applying common law rules to issues of cross-border insolvencies.  

 

In a nutshell, this thesis raised awareness about the importance of cross-border insolvency 

issues from a Namibian context by examining Namibia’s current cross-border insolvency regime 

whether it requires reform. This thesis also evaluated the essential features of the Model Law 

and the challenges of adopting the Model Law from a Namibian perspective. Finally, the thesis 

established how other African countries have adopted the Model Law and the lessons Namibia 

derive from their examples.  

 

In light of the conclusion reached that Namibia should adopt the Model Law, the next section of 

the thesis will propose the recommendations for the adoption of the Model Law in Namibia.  

 

5.3 Recommendations 

 

1. The paper recommends that the adoption of the Model Law should take the form of a 

separate statute, which does not form part of the Insolvency Act, 1936.  
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2. The statute enacting the Model Law should be the only piece of legislation by which 

recognition and enforcement of foreign insolvency proceedings can be granted. This means that 

the statute enacting the Model Law will not just be a procedural document, but must articulate 

those conditions and other requirements of common law upon which recognition will be 

granted. This means that it will no longer be appropriate for the common law rules especially 

on recognition to exist concurrently with the statute enacting the Model Law.  

 

3. Section 149 of the Insolvency Act, 1936 should be amended to reflect the jurisdiction of the 

Namibian High Court in cross-border insolvency cases. Section 149 of the Insolvency Act, 1936 

should also indicate that foreign insolvency representatives and creditors have direct access to 

Namibian courts as provided in chapter 2 of the Model Law. 

 

4. In adopting the Model Law, as few changes as possible should be made in order to strive for 

a satisfactory degree of harmonisation and certainty. However, the scope of the statute 

enacting the Model Law should exclude financial institutions such as banks and insurance 

companies which are subject to special regimes.318 

 

5. Only those specific terms of the Model Law that do not have an obvious meaning in the 

context of Namibia’s insolvency law should be defined in the statute enacting the Model Law. 

These terms include ‘COMI’, ‘establishment’, ‘foreign representative’, ‘foreign proceeding’, 

‘foreign main proceeding’, and ‘foreign non-main proceeding’.  

 

6. The statute enacting the Model Law should state that the enforcement of foreign revenue 

and penal claims is excluded from its operation, as it is a public policy exception in terms of 

Article 6 of the Model Law. 
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7. The statute enacting the Model Law should make it clear that the ranking of creditors’ claims 

will be determined in terms of sections 93 to 104 of the Insolvency Act, 1936.319 However, it 

should expressly provide that foreign creditors, who meet the requirements for secured 

creditors under the Insolvency Act, 1936 will also be treated as such in Namibia, and those 

claims of other foreign creditors which do not qualify as secured claims should not rank below 

that of local concurrent creditors.320 That being said, the statute enacting the Model Law should 

similarly protect the right of local creditors to receive dividends from the debtor’s assets before 

these are repatriated to a foreign country for the satisfaction of foreign creditors.  

 

8. The stay of proceedings should automatically stay the claim of secured creditors as well in 

order to give the insolvency representative a chance to maximise the value of the debtor’s 

assets. However, the court may at the request of the insolvency representative or people 

affected by the stay of proceedings modify or terminate the scope of the stay of proceedings.  

 

9. In the same way, it will also be useful for the statute enacting the Model to coordinate any 

relief measures with the effects of sequestration under the Insolvency act, 1936 and the relief 

measures under section 364 of the Companies Act, 2004.321   

 

10. Finally, there is a need for guidance as to how the considerations of communication by 

Namibian courts with foreign courts or foreign insolvency representatives can be implemented 

in practise, particularly where judges adjudicating the dispute have no experience in 

communicating with foreign courts.  
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5.4 Conclusion 

 

Globalisation and the increasing international trade and investment have raised the awareness 

of the potential impact of cross-border insolvencies on the economies of nations. As we have 

seen throughout the thesis, many of the issues arising from cross-border insolvency disputes 

stem from the lack of an international legal and institutional framework addressing the 

shortcomings of the diverse and unconnected national responses to cross-border insolvency 

issues. The Model Law is ‘a revolutionary step towards a simpler, more efficient international 

insolvency regime’ which provides a good example for how countries may structure their cross-

border insolvency legislation.322 It leaves it to each country to consider whether and to what 

extent it makes use of its provisions. Once it is implemented, the Model Law will allow the 

courts to have clearer guidance in terms of which cross-border insolvency issues can be 

addressed. Equally important, it will also provide more certainty, predictability and 

transparency to foreign investors, their financiers and creditors as to what will happen in the 

event of a cross-border dispute.  

 

Namibia does not have a regime for addressing cross-border insolvencies. In this day and age, 

Namibia cannot expect foreign investors and persons who wish to do business with Namibia to 

be left with uncertainty and sometimes gaps in the event of a cross-border insolvency dispute. 

This is particularly true, given Namibia’s vision to promote economic growth and development 

through the formulation and implementation of appropriate policies to attract investment and 

increase trade. As Locatelli correctly points out ‘although economic strategy and a political 

scenario are the central keys for country development, a combination of these with predictable 

and reliable commercial legislation are also crucial for economic and social growth’.323  
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This is the reason why it is crucial for Namibia to be in step with the rest of the world and to 

adopt the provisions of the Model Law and to ensure the implementation of the Model Law 

within its domestic sphere. Without the enactment of the Model Law, Namibia will continue to 

apply outdated and inharmonious common law rules in cross-border insolvency disputes which 

will be detrimental towards the goal of not only, the achievement of certainty and predictability 

in cross-border situations but the overall goal to attract investment in the country.  
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