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ABSTRACT
The provisions of the General Agreement on Tariffs and Trade (GATT 1994) generally give
favourable consideration to developing and least developed countries.*
Firstly, at the core of these provisions is the principle of special and differential treatment of
these countries. As such developing countries are to meet their obligations under the WTO
agreements as and when the special needs of their economies permit. The GATT 1994
provisions exempt least developed countries from participating in the obligations under the

WTO agreements until such a time that they attain a reasonable level of development.

Secondly, the Ministerial Meeting in Doha in November 2001 adopted a development
agenda (that described capacity building activities as “core elements of the development
dimension of the multilateral trading system™) and called for more co-ordinated delivery of

trade-related technical assistance and capacity building.?

In this regard, developed members of the WTO have committed to provide technical assistance
to developing and least developed members in order to build their capacity to participate
effectively under the WTO.

The reality of the situation on the ground is that developing and least developed countries still
face a lot of challenges which hinder their full participation and realization of the benefits under
the multilateral trading system. It must be appreciated, at the same time that developing
countries like China and India have been active and influential in the multilateral trading
system, and additionally, their economies have and are experiencing overt growth. What

lessons does Africa need to learn from China and India?

This study examines the causes of the poor performance of Sub Saharan Africa’s developing
and Least Developed Countries in the multilateral trading system. In this regard, examples are

drawn from two countries, namely, Kenya and Zambia.

Further, the study examines the initiatives the WTO provides to enhance the trade capacity of
its developing and least developed members. In addition, the study examines African trade

capacity building initiatives such the New Partnership for Africa’s Development (NEPAD) and

! Article XXXVI of GATT1994
? See Bonaglia F. And Fukasaku K, Trading Competitively: a study of Trade Capacity Building in Sub-
Saharan Africa, Development Centre of the Organization for the Economic Co-operation and
Development, (2007), at 31.
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the African Capacity Building Foundation (ACBF) Initiatives, as well as the African Growth
and Opportunity Act (AGOA) Initiative in order to establish how these initiatives can assist in

enhancing the trade capacity of developing and least developed countries.

The study further examines the role of regional trade integration in enhancing the trade capacity
building of developing and least developed countries. In this case, examples are drawn from the
Southern Africa Development Community (SADC) and the Common Market for Eastern and
Southern Africa-Developing Countries (COMESA). In this regard, the study concludes that
fully-fledged regional integration has the potential to promote economic growth and industrial

development in Africa.

The study also demonstrates the importance of the participation of governments and the private
sector in improving a country’s participation in the multilateral trading system. This study
particularly takes key interest in the crucial role of the public-private partnerships in enhancing
competitive forces and competitiveness necessary to maximize trade opportunities, which in

turn produces economic development.

It is observed and concluded in this study that sustainably financed technical assistance and
capacity building programmes have important roles to play in so far as integration of Sub
Saharan Africa into the global trading system is concerned; and that developing countries in
general and LDCs in particular are to be provided with enhanced Trade-Related Technical
Assistance (TRTA) and capacity building to increase their effective participation in the
negotiations, to facilitate their implementation of GATT/WTO rules and to enable them adjust

and diversify their economies.
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INTRODUCTION

Since the conclusion of the Uruguay Round and the establishment of the World Trade
Organisation (WTQO), the active participation of developing and least developed countries
(LDCs) in the multilateral trading system has increasingly been recognised as a crucial
element for their development, as well as imperative to ensure the legitimacy and
sustainability of the world trade regime.*However, most developing countries and LDCs
lack the experience and capacity of their developed-country partners, and as such fail to
significantly influence the WTO negotiations or to implement the commitments agreed to

multilaterally.

There are many countries that have acceded to the WTO which are still struggling to
implement their WTO obligations or to find ways to participate effectively in multilateral
trade negotiations.* For example, the political agenda of several developing African
countries and LDCs is determined by more immediate and urgent development priorities;
these countries do not have the required capacities, nor are they in a position to determine
and voice their trade and development interests in the framework of the WTO.’
Nevertheless, these countries are still convinced that trade is vital for them in order to build

up the wealth needed to meet their development goals.

At the first Ministerial Meeting of the WTO in Singapore in 1996, the trade ministers
adopted the Comprehensive and Integrated WTO Plan of Action for LDCs. The plan
envisaged closer co-operation between the WTO and other multilateral agencies assisting
LDCs in the area of trade.’

At this Ministerial Conference, WTO members resolved to address the problem of
marginalization of LDCs and agreed to take positive measures such as duty-free access, on
an autonomous basis, aimed at enhancing their overall capacity to respond to the

opportunities provided by the multilateral trading system.

%See Sanoussi, B et al, Managing the challenges of WTO participation: case study 27. Available at:
http://www.wto.org/. (accessed on 11/08/08)
“See Ideas Centre Geneva-Available at: http://www.ideascentre.ch/. (accessed on 23/09/08)
5 -
Ibid.
8See WTO, WTO Plan of Action for the Least Developed Countries, WT/Min (96)/14 January,
1997.Available at: http://docsonline.wto.org/gn. (accessed on 12/08/08)
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Further, WTO members committed themselves to giving operational content to the Plan of
Action by enhancing conditions for investment and providing predictable and favourable
market access conditions for LDCs’ products in order to foster the expansion and

diversification of their exports to the markets of all developed countries.

To implement the Plan, the High Level Meeting (HLM) on Integrated Initiatives for LDCs,
in October 1997, established the Integrated Framework (IF) to provide trade-related

technical assistance to LDCs.’

The IF is an international initiative through which the International Monetary Fund (IMF),
International Trade Centre (ITC), United Nations Conference on Trade and Development
(UNCTAD), United Nations Development Programme (UNDP), the World Bank and WTO
combine their efforts with those of LDCs and donors to respond to the trade-development
needs of LDCs.® The major objectives of the IF include mainstreaming trade into national
development plans, such as the Poverty Reduction Strategy Process (PRSP), and to facilitate

the coordinated delivery of trade-related assistance.’

In 2005 the World Bank and IMF endorsed the ‘enhancement’ of the IF, thus Enhanced
Integrated Framework (EIF), which would ensure increased, predictable financial resources
to carry out the national Action Matrices; strengthen national capacities to deal with the IF
process and, finally, improve the IF decision-making and management structure to ensure

effective and timely delivery of the increased financial resources and programmes.*°

It is the author’s intention to discuss the foregoing in detail in Chapter Two as one of the
initiatives the WTO has endeavoured to implement in facilitating the integration of the

LDCs into the multilateral trading system.

The international community has tried to address the issue of capacity of developing

countries and LDCs by making technical assistance and capacity building a key component

’See the WTO, High Level Meeting on Integrated Initiatives for the Least Developed Countries. Trade
Development, WT/LDC/HL1/Rev1’October 1997. Available at: http://www.wto.org/. (accessed on
16/09/08)

8 See the Integrated Framework for Least Developed Countries (LDCs): how does it fit into aid for trade?
Available at: http://www.wto.org/. (accessed on 12/01/09)

9 .

Ibid.
10 See http://www.rtfp.org/. (accessed on 12/01/09)




of the Doha Round.™ This is clearly spelt out in paragraph 2 of the Doha Round of trade
negotiations. Consequently, several donors such as the IMF, UNCTAD, UNDP, and the

World Bank, have increased funding for trade capacity building.

The Ministerial Meeting in Doha in November 2001 adopted a development agenda (that
described capacity building activities as “core elements of the development dimension of the
multilateral trading system™) and called for more co-ordinated delivery of trade-related

technical assistance and capacity building.*

More specifically, at the 2005 Hong Kong WTO Ministerial Conference,** Ministers gave
the WTO a mandate to help developing countries, especially the LDCs, build the trade
capacity they need to take advantage of trade liberalization. Ministers considered that in
many developing countries, Aid for trade is central to helping developing countries move

from making trade possible to making trade happen.

PROBLEM STATEMENT

Developing countries and LDCs have not significantly benefited from the multilateral
trading system since it was created over 60 years ago.** Although their share of the world
trade has increased to 30 per cent,* the major beneficiaries are countries like India, China,
Brazil and Chile."®The majority of developing countries and LDCs have seen their share of
world trade stagnating or declining.'” According to the WTO Secretariat the share of the
world trade held by developing countries and LDCs has continuously declined over the

years to less than 0.5 per cent.'®

11 See Hoekman B M and Evenett S J, (eds) Economic Development and Multilateral Trade
Cooperation, (2006), at 220. See also Patrick O, Trade Capacity Building in Africa: Issues and
Challenges, a Presentation for UN Economic Commission for Africa. Available at:
http://www.oecd.org/. (accessed on 11/08/08)

12 See Bonaglia F. And Fukasaku K, Trading Competitively: a study of Trade Capacity Building in Sub-
Saharan Africa, Development Centre of the Organization for the Economic Co-operation and
Development, (2007), at 31.

35ee The WTO/OECD Report, Aid for Trade at a Glance (2007): Available at:
http://www.oecd.org/dac/trade/aft. (accessed on 24/09/08)

¥ Dr. Kessie E, Basic Principles of the WTO Decision Making Process. Lecture presented at the Western Cape
University Republic of South Africa (4-6 August 2008)

15 As in 2006 and as of 2008 trade increased to 30 percent.

ij See The World Trade Organization Statistics (2007): Supra
Ibid.

18 See UNCTAD Statistics (2007): Profiles of least developed countries. Available at:

http://www.unctad.org/. (accessed on 05/09/08)
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Undoubtedly, the participation of developing countries and LDCs in the multilateral trading

system has been inadequate and produced very little results.

It is worthy of note that, although the LDCs represent 20 per cent of the world’s population,
they generate a mere 0.03 per cent of the trade flows.' In 2007, developing countries like
Kenya contributed 0.042 per cent of the WTO budget, while Hong Kong China, which is
equally a developing country, contributed 3.027 per cent of the WTO budget. India
contributed 0.830 per cent of the WTO budget. Least developed countries which include
Zambia only contributed 0.015 per cent of the said budget.?

Developing countries and LDCs in Sub-Saharan Africa do not have adequate human and
institutional capacity to participate effectively in the WTO. This is due to the fact that they
face financial and technical constraints; and, in this regard, developing countries and LDCs
fail to adequately articulate their trade interests in terms of permanent missions in Geneva to
assert their WTO membership rights and negotiate those interests strategic to them.** Most
developing African countries only have a single trade attaché covering trade issues at the
WTO, who also covers intellectual property discussions at the World Intellectual Property

Organisation (WIPO) as well as trying to follow discussions at (UNCTAD).?

Most LDCs like Zambia, have either no permanent missions in Geneva or where they exist,
they are under stuffed. This is because it is too expensive to maintain one and the national
budgets cannot simply carry the costs involved. The Trade Ministries of most African
countries are inadequately staffed, usually with a few people having responsibility not only

for multilateral, but also bilateral trade relations. They are overburdened and cannot cope

1% International Relations centre (2007): WTO and Developing Countries, Foreign Policy in Focus.
Available at: http. (accessed on 08/09/08)
20 See The Trade Profiles (2007): World Trade Organization, Switzerland.
2! See Evenett S J, and Hoekman B M (eds), Economic Development and Multilateral Trade Cooperation, (2006),
at 219.
22 Oyejide A, Low- Income Developing Countries in the GATT/WTO Framework: The First Fifty
Years and Beyond (paper presented at Symposium on the World Trading System. Geneva 30 April
1998)
4



with concurrent bilateral, regional and multilateral trade negotiations as well as monitoring

the implementation of existing commitments.?®

Indeed, most developing countries and LDCs face major challenges in determining and
defending their positions in technical negotiations in the WTO multilateral trading system.
Sometimes this proves to be the case even on issues which are of key strategic interest to

them.?*

Generally, these countries lack the power or leverage to negotiate because they simply do
not have the means or ability to influence the trade process in the multilateral trading

system.

The lack of capacity has hindered Africa from exploiting the investment and trade
opportunities offered by the global economy, and this is clearly indicated by the statistics

quoted above.

What must therefore, be done to ensure that developing countries such as Kenya and LDCs
like Zambia, effectively participate in the multilateral trading system to fully realize the

benefits of global trade?

RESEARCH OBJECTIVES
(a) To examine the (GATT) 1994 provisions which relate to trade capacity building and the
participation of developing countries and LDCs in the multilateral trading system, and

to discuss the trade capacity building initiatives provided under this discipline;

(b) To investigate why countries, like Kenya and Zambia, are not fully realising the benefits

of the GATT 1994 provisions in so far as global trade is concerned,

(c) To examine the New Partnership for Africa’s Development (NEPAD) and the African

Capacity Building Foundation initiatives, as well as the African Growth and

2 Dr Kwakwa E, Intellectual Property Regulation. Lecture presented at the University of the
Western Cape, Republic of South Africa. (11-13 August 2008).
24 Sanoussi B et al, Managing the challenges of WTO participation: case study 27. Available at:
http://www.wto.org/. (accessed on 22/08/08)
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Opportunity Act (AGOA) Initiative in order to establish how these initiatives help in
enhancing the trade capacity of the developing countries and LDCs

(d) To critically analyze the role of the Southern Africa Development Community (SADC),
the Common Market of East and Southern Africa (COMESA) and the private sector in
strengthening the trade capacity of developing countries and LDCs in the multilateral

trading system;

(e) To establish what the Kenyan and Zambian governments need to do in order to

maximise the benefits of international trade; and

(f) To make recommendations on how the trade capacity of developing and least developed
countries can be enhanced in ensuring their effective and full participation in the

multilateral trading system for the purposes of attaining maximum economic benefits.

RESEARCH HYPOTHESIS

The investigative assumption, which this proposed research will examine, is that, unless the
trade capacity of developing countries and LDCs is enhanced, these countries will not
participate effectively in the multilateral trading system. Consequently, these countries will
feel alienated and may get frustrated and become disruptive rather than constructive in the
WTO negotiations. In the long run, their economies will start declining, thereby increasing

the already high levels of poverty, and eventually leading to a global economic crisis.

Developing countries and LDCs in Sub-Saharan Africa need to know exactly where they are
going wrong, or all the efforts by the WTO and other international organisations as well as

the governments of these countries will be but a waste of time and resources.

Above all, the WTO will not achieve its objectives as provided in the Marrakesh Agreement
establishing the WTO. This organisation has 153 members, the majority being developing
countries and LDCs. It is, therefore, imperative that the capacity of these members is

enhanced to ensure the legitimacy and sustainability of the world trade regime.



SCOPE OF THE STUDY
This research will mostly deal with the GATT Agreement. The focus is on the WTO
initiatives, the NEPAD and the African Capacity Building Foundation initiatives. However,

reference will be made to other similar initiatives such as AGOA.

The research will focus on two Sub-Saharan African countries, that is, Kenya and Zambia.
The regional economic bodies under examination are SADC and COMESA.

In discussing the role of the private sector in trade capacity building, the analysis will be
limited to the small and medium enterprises (SMEs) and non-governmental organisations in

Kenya and Zambia.

SIGNIFICANCE OF THE RESEARCH

One of the main objectives of the WTO is to ensure security and predictability of market
access. The WTO, therefore, encourages trade among its members. This is difficult to
achieve if some of the members do not have the capacity to engage in effective trade with
others. In addition, the WTO may not even achieve the objective to expand the production
of, and trade in, goods and services in the absence of full participation and competitiveness

by some of its members.

Enhancing the trade capacity of developing countries and LDCs to secure their full and
effective participation in the multilateral trading system will contribute to the global
eradication of poverty; will lead to a general improvement in the standards of living, and

will ensure sustainable development.

RESEARCH METHODOLOGY

This dissertation is informed primarily by secondary data. Given such limitations as the
permitted word limit for the work, as well as some financial constraints that could not
permit the author to travel to Kenya and Zambia to collect primary data, through, say, the
use of interviews and questionnaires in the said two countries, the dissertation will draw on
the strengths of a broad range of secondary sources of data that make up for the absence of

direct sourcing of primary data. Be that as it may, much of the literature reviewed in the



preparation of this dissertation does, in fact, reference to many sources of primary data

pertaining to Kenya and Zambia.

CHAPTER CONTENT

This study is divided into Five Chapters. Chapter one deals with the general introduction,
which lays the background for the discussion. This chapter examines inter alia, the trade
performance of Kenya and Zambia in the WTO during the period between 2003 and 2008. It
also examines the causes of the trade capacity constraints in the two countries under

discussion.

Chapter Two discusses the GATT/WTO provisions that relate to trade capacity and
evaluates whether the provisions effectively address the trade constraints in Sub Saharan
Africa. It also examines the GATT/WTO trade capacity building initiatives and illustrates
whether the GATT/WTO initiatives indeed help enhance the trade capacity of developing

countries and LDCs in facilitating their integration into the multilateral trading system.

Chapter Three looks at the NEPAD initiative as well as the African Capacity Building
Foundation. This chapter discusses the contributions of these initiatives to trade capacity
building of developing and LDCs and discusses how these countries can maximize the
benefits provided by these initiatives. The chapter further evaluates the impact of AGOA on
the trade capacity of the Sub Saharan African countries, with examples specifically drawn

from Kenya and Zambia.

Chapter Four analyses the role of regional integration in enhancing the trade capacity of the
Sub Saharan African members of the GATT/WTO vis-a-vis Kenya and Zambia. It also
discusses the role of the African governments and the private sector in improving the trade

capacity of developing and LDCs.

Finally, a conclusion shall be drawn from the study and recommendations proffered

accordingly.



CHAPTER ONE

A BRIEF ANALYSIS OF THE TRADE PERFORMANCE OF KENYA AND
ZAMBIA IN THE WTO OVER THE LAST FIVE YEARS (2003-2008)

1.1.1 KENYA

By way of brief background, Kenya is a developing country situated in Sub Saharan Africa.
It is among the founding members of the WTO which came into existence when the
Marrakesh was signed in Morocco on 15 April 1994. The notification process was
completed by 31 December 1994, when accession to the WTO was completed. Going by the
principle of the single undertaking, Kenya is signatory to all WTO agreements including the
General Agreement on Tariffs and Trade (GATT), the Agreement on Agriculture (AOA),
the General Agreement on Trade in Services (GATS), the Agreement on Textiles and
Clothing (ATC) and the Agreement on Trade-Related Intellectual Property Rights
(TRIPS).®

Kenya is the fourth largest economy in Sub Saharan Africa with a GDP per capita of US
$580.2° Although, international trade plays an essential role in the economic development of
Kenya, statistics show a poor performance in 1998 compared to the previous years. And this

was attributable to extreme decline in exports compared to imports.?’

There is consensus in the economic literature that the performance of Kenya's export sector
has been quite poor and exports have grown more slowly than the economy as a whole.?®

Kenya’s participation in the GATT/WTO largely revolves around agriculture: it forms the
backbone of its economy and produces the country’s major exports. Between 1962 and
2001, agricultural exports as a proportion of world trade declined from 23 per cent to less

than 10 per cent.?’In this regard, continued reliance on agricultural exports makes

%See Odhiambo W et al, Managing the challenges of WTO participation: Case
Study 20: Kenya’s Participation in the WTO: Lessons Learned, (2007). Available at: http://www.wto.org/.
(accessed on 11/01/09)

%6 As recorded in 2007. Statistics available at: http://www.tradeandindustry.go.ke/. (accessed on 12/01/09)

%’ See The European Union remains Kenya’s largest trading partner both as a source of imports and a destination
for exports. Available at: http://www.fco.gov.co.uk/.( accessed on 07/01/09)

%8 See Mwega, Final Report Prepared for an AERC Collaborative Project on Africa and the World Trading
System. Available at: http://www.unctad.org/. (accessed on 16/01/09)

? Kamau P, UNU-IAS Working Paper No. 138. Available at: http://www.ias.unu.edu/. (accessed on 11/01/09)
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developing countries, including Kenya, susceptible to terms of trade shocks.*® This
prompted Kenya to diversify trade from primary commodities into labour intensive
manufacturing for which garment is critical.** In this regard, Kenya started to promote the
garment and textile industry. The Multifibre Arrangement (MFA) as well as the quota —
restrictions provided protection for the garment firms in Kenya in order to ensure their
competitiveness in so far as trade is at issue. This arrangement secured the growth and
development of the fibre firms in Kenya. This was crucial for Kenya, because the MFA
helped to secure market access to the industrial economies like Japan, Europe and the US

which at this time were the major importers of garment.

However, on 1 January 2005, the MFA was abolished and the Agreement on Textile and
Clothing (ATC 1995-2004) ceased.®* Consequently, the textile industry became fully
integrated into the GATT/WTO regulations like all other industrial products.®

The implication of this was the loss of protection for the fibre firms in Kenya, which left
them without any choices but to face competition on the world market. As a result Kenya’s
performance in the multilateral trading system went down as the fibre industries could not

produce high quality garments as those of the more advanced fibre industries in Asia.

This problem was compounded by the falling prices for fibre as international buyers started
narrowing their sources on global scale.®* These international buyers were only interested in
high quality fibre; unfortunately, Kenya’s fibre was way below the required standard,

leading to a loss of market.

This was a serious blow to Kenya’s economy, and resulted in the poor performance of this
country in the multilateral trading system on account of Kenya’s loss of preferences under
the MFA.

®gee Clarke. Available at: http://www.ias.unu.edu/. (accessed on 11/01/09)
%! See Kamau P, UNU-IAS Working Paper No. 138. Available at: http://www.ias.unu.edu/. (accessed on

11/01/09)

% |bid.

% bid.

3 See Appelbaum (2004). Available at: http://www.ias.unu.edu/. (accessed on 11/01/09)
10




Technically the elimination of quotas in the garment trade is intended to help producers and
consumers benefit from the streamlining of trade through the GATT/WTO. However, these
gains accrue mainly to large Asian producers that invariably are in a better position in the
value chain.®® For instance, China which has a well integrated garment industry and
technological capacity can produce virtually any garment item at any quality and cost.
Accordingly, Asia has become the world’s leading supplier in that regard.* In contrast,
garment producers in Kenya and in many developing countries, and LDCs in Africa do not
have the technological capacity and know-how to compete with their Asian counterparts, for
example, a situation that has necessarily resulted in these countries losing their share in the

garment trade at global level.

Thus, the abolishment of the MFA has mainly been responsible for Kenya’s difficulty in
competing on the world market; and by necessary implication, the abolishment of the MFA
exposed Kenya’s lack of capacity to produce the same quantity and quality as its Asian
counterparts. This clearly, resulted in Kenya experiencing the huge loss of trade opportunity

and consequently suffering a decline in its share of the world trade.

1.1.2 ZAMBIA

Zambia joined the GATT in 1982 and is a founding member of the WTO that was
established in 1995.%" During the period between 2003 and 2005, Zambia’s per capita
income stood at not more than US$385, and it is ranked among the twenty poorest countries
in the world.® In this regard, Zambia has very specific difficulties as well as special
circumstances in the formulation, negotiation and implementation of the multilateral trade
rules.

Zambia, as a least developed country (LDC), has encountered greater difficulties in its
participation in international trade negotiations. Yet, in spite of serious capacity constraints,

Zambia has so far managed to remain a committed player.*®

% |bid.
% bid.
%7 zambia and the Multilateral Trading system: The Impact of WTO Agreements, Negotiations and
;gnplementation. Available at: http://www.unctad.org/en. (accessed on 11/01/09)

Ibid.
¥ See Bilal S, How Regional Economic Communities can Facilitate Participation in the WTO: The Experience of
Mauritius and Zambia. Available at: http://www.wto.org/. (accessed on 06/08/08)
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Zambia supports the exemption of LDCs from tariff reduction commitments, and

preservation of existing preferences.*’

In 2003, about 50 LDCs among which 31 are GATT/WTO members, accounted for less
than 1 per cent of global trade in goods and services, reflecting a continuing decline in the
LDCs’ share of global trade.** Zambia, therefore, has an extremely low share of the global

trade, as shall be illustrated in the following analysis.

Zambia's main exports are copper and cobalt. In 1996, copper and cobalt exports in total
provided US$761 million in export earnings.*? Further, it is worth mentioning that since
independence in 1964, Zambia has seen a huge expansion of non-traditional exports (NTES)

such as sugar, cotton, copper rods, textiles, cut flowers, gemstones, and cement.

The change of regime in 1991 (from one party participatory democracy to multiparty
democracy) was followed by major structural changes to the extent that the private sector
now dominates productive economic activity, making Zambia one of the most open

economies in Africa.

There is, however, consensus in the economic literature that the performance of Zambia's
export sector has been quite poor. Zambia’s share in global trade declined from 0.038 per
cent to 0.014 per cent between 1990 and 2003.* This decline is mainly attributed to the
falling copper prices on the world market. The mining sector accounts for about 80 per cent
of Zambia's export revenues, so that when the prices on the world market are soaring there
is a huge positive effect on the economy and the converse is true. The falling price of
copper, therefore, means there is potential for a huge balance of payment deficit. The other
reason for the decline is the lack of technological capacity, which results in poor and low
productivity. 21 per cent of Zambia’s manufacturing industry is predominated by Manual

Hand Driven Tools, 33 per cent is a combination of both Manual and Electrical Power

“0 Available at: http://www.odi.org.uk/resources/. ( accessed on 15/01/09)
“LWTO LDC GROUP; Ref: WTO/LDC/Issues. Available at: http://www.wto.org/. (accessed on 12/08/08)
*2 See Zambia and International trade. Available at:
http://www.nationsencyyclopedia.com/economies/africa/zambia/. (accessed on 12/01/09)
* Available at: http://www.integratedframework.org/. (accessed on 16/01/09)
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Driven Tools while 37 per cent accounts for Electrical Power Driven Machinery, and only 9

per cent constitutes highly advanced computer aided production machinery.**

Evidently, the lack of technology has resulted in low and poor production and, therefore,
Zambia’s manufactured products are of very low quality and lack competitiveness which

inevitably leads to a huge loss of trade opportunity for Zambia.

Consequently, Zambia’s lack of technological capacity as well as its dependency on few
export commaodities has resulted in her failure to take advantage of the trade opportunities
created since the establishment of the GATT/WTO.

Further, the United Nations Conference on Trade and Development (UNCTAD)* observes
that Zambia’s export of goods and services seriously declined from 30.6 per cent in 2003 to
19.8 per cent in 2004. The poor performance is as a result of problems of geographical

remoteness and high transport costs in international trade transactions.

This is compounded by the fact that Zambia is a landlocked country. Nevertheless,
Zambia’s main goal is the integration of her economy into the global trading system in a
way that would enable her to reap more benefits from international trade.

However, for that to be attained, Zambia needs to mobilize investments on a massive scale
to strengthen local productive capacities and to modernize her infrastructure bringing it in
tandem with global trends.

This shall be examined in detail in the next discussion which looks at the major constraints
developing and least developed countries face in their participation in the multilateral
trading system.

Generally, LDCs, Zambia inclusive, have articulated their interests in in relation to the Non-
agricultural Market Access (NAMA) negotiations at the GATT/WTO or the Doha Round
through the African LDC Group and the ACP Group. For example, these groups have been
pushing for Duty Free and Quota Free (DFQF) access to export markets and flexible rules of

origin.“® They have also taken a strong position on the issue of erosion of preferences.

** See The Final Report of the Ministry of Commerce, Trade and Industry Zambia, (June 2007), at 37

“*See Investment Policy Review; UNCTAD (2006), Zambia United Nations
% See Dr. Kessie E, Basic Principles of the WTO Decision Making Process-Lecture presented at Western Cape
University Republic of South Africa (4-6 August 2008)
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Be that as it may, Zambia’s involvement in the NAMA negotiations at the GATT/WTO or
the Doha Round has been limited as it is not a key exporter of manufactured products.

Regarding its principal exports, copper and cobalt, these do not face tariffs.*’

It is observed here that Zambia is losing out on this trade opportunity as a result of its lack
of technical capacity, both human and financial resources to process copper and cobalt into
finished products and thereby add to its list of exports, manufactured products. It is not in
dispute that efficient mining calls for some measure of investment in energy and mining
equipment. Zambia’s mining industry is faced with high energy costs and lack of proper
mining equipment. Most mines have outdated equipment, which have often resulted in fatal
accidents in the copper mines,*® circumstances that have not helped the industry, and,

therefore, Zambia’s chances of participating in the NAMA.

In terms of trade in services, Zambia’s share of the services sector in exports is relatively
low. *° The major services exports are tourism, power and temporary movement of people
in sectors such as health. The importance of services in exports has not been recognized due

to the lack of both human and financial resources as well as technological capacity.

According to the GATT/WTO trade statistics,”® Zambia only owned about 0.03 per cent of
the global trade share in 2007 and since the GATT/WTO budget contribution is established
according to a formula based on a country’s share of international trade,>* Zambia is said to
have only contributed 0.015 per cent to the GATT/WTO budget in 2007. In 2005, Zambia

made a contribution of about 0.016 per cent.>

During the month of November 2008,
Zambia recorded a trade deficit valued at K 337.2 billion. This means that the country
exported less in November 2008 than it imported in value terms.Clearly, the country’s share

of international trade has continued to decline.

Zambia faces enormous constraints in so far as its participation in the multilateral trading

system is concerned. The Zambian Ministry of Commerce, Trade and Industry which is

*7 See http://www.odi.org.uk/resources/. (accessed on 13/01/09)
8 Available at: http://www.minesandcommunities.org/. ( accessed on 17 December, 2008)
49 i
Ibid.
%0 Available at: http://www.wto.org/en/. (accessed on 07/09/08)
1 WTO Annual Report2007-Opcit
2 WTO Annual Report (2005). Available at: http://www.wto.org/en/. ( accessed on 11/01/09)
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responsible for conducting trade policy, for instance, faces serious (human) resource
constraints, in particular at the technical level.® That is, Zambia has inadequate trade
negotiation teams, in terms of skills mix, size and administrative support. As a result,
Zambia is often in a weak position to negotiate with well-serviced missions. As such
Zambia needs to build the capacity of its trade negotiation teams to participate effectively in
international trade fora.

The global economic downturn and the subsequent, and/or resultant sharp decline in the
world copper prices has had a telling effect on the operations of the mining sector as
production costs have gone up leading to a growing unrest in the mines as a result of
layoffs; mining companies have been forced into adopting cost serving measures. The net
effect, undoubtedly, has been felt by the entire economy to the extent that Zambia is slowly

moving towards economic diversification.>*

However, economic diversification can only be attained with adequate availability of human

and financial resources as well as technological capacity.

There is therefore, an urgent need for enhanced technical assistance to enable LDC members
like Zambia to harness the potential benefits of WTO membership as a tool for promoting
human development by addressing supply-side constraints and export diversification.

In this regard, initiatives provided under the multilateral trading system should be highly
utilized in enhancing a country’s economic performance and its trade capacity.

Unless these trade capacity inadequacies are addressed, there will be no equitable

integration of LDCs like Zambia in to the multilateral trading system.

53 |hi
Ibid.
% Investment Policy Review: UNCTAD-opcit.
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WHAT ARE THE CAUSES OF THE TRADE CAPACITY CONSTRAINTS
KENYA AND ZAMBIA ARE FACING?

1.2.1 THE EXPANDING SCOPE OF THE GATT/WTO OBJECTIVES

It is evident that trade negotiations and agreements have become regular features of the
world economy and are slowly encompassing aspects of economic and social activities that
were previously not considered part of the responsibilities of the multilateral trading system.
In the early years of the GATT, market access was considered the prime objective of the
multilateral trading system. Today, the scope has broadened to include such issues as
intellectual property rights, development concerns, sanitary and phytosanitary regulations as
well as technical barriers to trade.>® For example, intellectual property is one of the new
complex and somehow tricky issues. This area presents resource and research capacity
constraints, in which many developing countries, especially Kenya, lack capacity for

analysis and for turning such analysis into sound negotiating positions and opportunities.

It is submitted that the fact that negotiations have increased in scope has serious
implications for the ability of developing countries like Kenya and LDCs like Zambia, to
adapt to the trading system. It has also increased the challenges and constraints these

countries face in a bid to cope with the enormous resource demands of the negotiations.

Undoubtedly, the complexity of the issues and the number of meetings and obligations in
the GATT/WTO has multiplied significantly. In this regard, there is a need for additional
institutional capacity in member governments both for a more effective representation in

Geneva and home capitals.

1.2.2 INSTITUTIONAL WEAKNESSES
For many developing countries and LDCs institutional weaknesses are the major constraints
in both meeting their obligations under the GATT/WTO and participating effectively in the

% See Osakwe P.N, Economic and Statistical Analyses of Trade Capacity Building in Sub Saharan Africa.
Available at: http://www.uneca.org/ATPC/. ( accessed on 15/01/09)
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organizational and representation of their interests.® Competent and experienced trade

officials and negotiators are scarce — one of the many signs of institutional weakness.

The Trade Ministries of most developing countries and LDCs are inadequately staffed,
usually with a few people having responsibility not only for multilateral trade relations but
also bilateral trade relations. They are overburdened and cannot cope with concurrent
bilateral, regional and multilateral trade negotiations as well as monitoring the
implementation of existing commitments. Most of them are not trained in international
trade law making it difficult for them to understand the mechanics of the GATT/WTO

issues.’’

A further weakness is the lack of timely access to information and resources on trade issues.
This is compounded by the fact that libraries, research institutes, and government
departments in these countries are poorly financed and equipped, if at all, to provide

resources on trade issues.

Another factor that makes it difficult for these countries to be active in the negotiations is
the general lack of analytical and research skills necessary to assess the impact of different

proposals and agreements on their economies.™

Kenya only has 4 members staff in the mission in Geneva accredited to the GATT/WTO.>®
In light of the considerable complexity of WTO rules and of the WTO institutional
structure, the 4 trade officials cannot possibly follow all WTO developments. It has been
estimated that there are over seventy different WTO councils, committees, working parties,
and other groupings, involving over 2,800 meetings each year.®® Unlike the US and EC,
most developing countries cannot afford to fly in officials from the capital for specific WTO

meetings. ®

% See http://www.worldbank.org/. ( accessed on 15/01/09)
57 |hi
Ibid.
%8 See Patrick O, Trade Capacity Building in Africa: Issues and Challenges, a Presentation for UN
Economic Commission for Africa. Available at: http://www.oecd.org/. (accessed on 11/08/08)
%% See http://www.tradeandindustry.go.ke/. (accessed on 12/12/08)
%0 See file http://www.worldtradelaw.net/articles/shafferdc/. (accessed on 12/12/08)
% Ihid.
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China on the other hand has 70 staff members in their Geneva mission working on trade
issues alone, and this provides a level of technical and negotiating expertise that even

western countries would envy.®

South Africa and India have equally accumulated considerable trade-negotiating experience
dating back to the Uruguay Round. These countries have high-profile permanent
representatives to the GATT/WTO and well-staffed Geneva missions. They are active in
GATT/WTO-committee work, negotiations and dispute settlement. In short, they are
reasonably well-integrated into the GATT/WTO,* and can hold their own in current and

future trade negotiations.

However, many developing countries and LDCs like Zambia, do not maintain official
representatives resident in Geneva, but instead use their representatives in other European
capitals to cover GATT/WTO matters. They usually use their missions to the EU in
Brussels,®* which, it is submitted, provides fewer opportunities for engaging specialized

expertise in trade matters.

1.2.3 BUDGET CONSTRAINTS
In 2001, the shortfall in Zambia’s national budget grew to 8 per cent, far above the 0.75 per
cent that had been forecast. In 2008, 24 per cent of the national budget was externally

financed.®

In 2007 the Zambian government spent 90 per cent of the projected expenditures on
external debt service.®® Poverty levels in Zambia remain high, especially in rural areas,
where 80 per cent of the population is poor.®” This is further compounded by the increase in
HIV and AIDS cases. The high prevalence of HIV and AIDS has resulted in huge losses in

terms of human capital, which has seriously affected the already low levels of productivity.

62 See http://www.newnt.org/features. (accessed on 12/12/08)
% Michalopoulos C, Developing Countries and the WTO, at 171.
% Kessie E, The participation of Developing countries in GATT/WTO-Lecture presented at the University of the
Western Cape, (4-6 August 2008).
EZ See http://www.roundtableafrica.net/media/. (accessed on 15/01/09)

Ibid.
%7 See http://www.sarpn.org.za/documents/. ( accessed on 15/01/09)
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As for Kenya, the budgets of the Moi era (1978-2002) carried increasingly worrisome
deficits, and the Kibaki government’s first budget for fiscal year (FY) 2004 was similarly
unbalanced. In 2006 Kenya’s revenues totaled US$4.448 billion, while its estimated
expenditures totaled US$5.377 hillion.®® Kenya has equally been grappling with high

poverty levels as well as HIV and AIDS.*

Clearly, it is observed and submitted that the two countries are unlikely to fulfil
commitments to the multilateral trading system, or exercise the rights of WTO membership,
without jeopardizing important development goals. The implementation of multilateral and
regional trade agreements often requires substantial investments in infrastructure and human
resource development. It also requires institutional changes and the establishment of
systems of checks and balances. With very limited domestic resources, Kenya and Zambia
need external assistance to be able to implement these agreements without creating other

development problems.

In the absence of external resources, the funds will have to be diverted from other pressing

domestic projects thereby putting the key development priorities of these countries at risk.

1.2.4 LACK OF INFLUENCE IN THE MULTILATERAL TRADING SYSTEM

Although developing countries make up three-fourths of WTO membership™ and by their
vote can in theory influence the agenda and outcome of trade negotiations, they have never
used this to their advantage. Most developing country economies are in one way or another
dependent on the U.S, the EU, or Japan in terms of imports, exports, aid, and security,
among others. Any obstruction of a consensus at the WTO might threaten the overall well-

being and security of dissenting developing nations.

As earlier alluded to, developing countries like Kenya and LDCs like Zambia, have fewer
human and technical resources. Many cannot cope with the 40-50 meetings held in Geneva

each week.”*

%8 See http://en.wikipedia.org/wiki/Economy of Kenya. (on 13/01/09)
69 i
Ibid.
70 See WTO and Developing countries. Available at: http://www.fpif.org/. (accessed on 07/08/08)
™ Ihid.
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Consequently, they often enter negotiations less prepared than their developed country
counterparts. In this regard, these countries are not in a position to negotiate effectively on

trade issues that are of key interest to them.

Kenya and Zambia do not have much influence in the multilateral trading system as a result
of being small both in economic size and political power. They jointly account for less than
1 percent of the WTO annual budget. Consequently, they are typically not in a position to

determine which issues should or should not be on the negotiation agenda.

1.2.5 STRINGENT RULES OF ORIGIN

Rules of origin are the laws, regulations and administrative guidelines that governments use
to determine an imported product's country of origin. This is not always an easy matter
when the raw materials, manufacturing, processing or assembly of a product can be
provided in several different countries. "> Rules of origin have many applications for
example in setting duty rates (including anti-dumping and countervailing duties), granting

tariff preferences, administering government procurement policies and applying safeguards.

However, stringent rules of origin have been used increasingly in recent years for trade
restricting purposes.” As shall be illustrated in Chapter Two, rules of origin have frequently
been used in the context of anti-dumping investigations. At other times, the issue has been
quota eligibility, particularly for textiles, apparel, and steel products. As production has
increasingly become globalized, rules of origin have increasingly become an effective

protectionist weapon.

Kenya has on many occasions failed to access market for her apparel exports to the
European Union (EU) due to the fact that certain conditions and requirements were not
met.”* In order to enjoy duty free entry into the EU, the rules of origin in this case require
the two processing stages, that is, the processing of yarn into fabric weaving; and fabric into
apparel assembly must take place in Kenya. In addition to these requirements, there are a
number of other customs requirements that need to be satisfied. These include the fact that

Kenya needs to show that it has an effective visa system and enforcement procedures to

72 See http://tcc.export.gov/tradeagreements/. (accessed on 20/01/09)
7 See Palmeter D, The WTO as a Legal System; Essays on International Trade Law and Policy, at 158.
™ See http://www.africaaction.org/. (accessed on 16/01/09)
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prevent unlawful trans-shipment and the use of counterfeit documents.” Preferential market
access is in this case costly due to capacity constraints. Kenya may not have both human

and financial resources as well as the industrial capacity to satisfy some of the requirements.

The rules of origin in preferential market access for LDCs not only vary from one
preferential scheme to another, but also tend to be quite stringent.”® Varying rules of origins
dependent on the export destination and stringent requirements reduce price advantages to
LDCs that could have been created by preferential tariff margins, thus undermine the

effectiveness of preferences.

Zambia has been accorded preferential market access through the various agreements under
the GATT/WTO; she has not been able to take advantage of these opportunities because of
the associated, often stringent, rules of origin. This is because some of the rules of origin are
not realistic, flexible or at least able to match the industrial capacity of Zambia or LDCs

generally.

As an LDC, Zambia has market access opportunities to the EU and regional markets;
however, it faces several trade restrictions in both the EU and the regional markets.”” There
are quota restrictions on exports to the EU, for example, there are quota restrictions on sugar
exports under Everything but Arms (EBA). There are also quota restrictions on exports of
sugar to the SADC market.”® The rules of origin are cumbersome and the conformity costs
are very high in both EU and SADC markets.

A further case in point is that of copper and tobacco which must not only originate from
Zambia but also attain a certain grade and quality by way of graduation. Capacity
constraints may sometimes make the graduation of these exports unfeasible. This is because
graduation entails processing these products to meet the required standards. And this is to
take place in the country of origin. The cost of compliance in this case is extremely high,

and indeed a major handicap for vulnerable economies.

75 i

Ibid.
76 See the UNCTAD seminar for the WTO LDC group. Available at: http://www.unctad.org/. (accessed on
14/01/09)
" See Ndulo M, Zambia and the Multilateral Trading System: The Impact of the WTO Agreements, Negotiations
and Implementation.” Available at: http://www.unctad.org/. (accessed on 04/12/08)
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It cannot be over emphasised, that rules of origin should be flexible and match the industrial
capacity of the country of origin. In addition, developing countries like Kenya and LDCs
like Zambia are in need of “behind the border" support, aimed at improving their supply
capacity through strengthening technical and institutional infrastructure in order to make
better market access.

It is against this background that LDCs have been advancing the position that rules of
origin need to be transparent and simplified in order to provide effective market access for

products originating in LDCs.”

1.2.6 DEFICIENCIES IN INFRASTRUCTURE

The ability of developing countries and LDCs to pursue and specialize in critical productive
sectors is limited by poorly developed infrastructure (e.g. transport, power and storage
facilities) and support services (e.g. telecommunications, financial services and other
technical support service institutions). The general lack of trade facilitation measures also

limits their ability to compete in a globalising world.®

Zambia, in addition to being one of the poorest countries in the world is small and
landlocked with long distances to its major ports. This transport cost factor adversely affects
the cost of its exports. This makes efforts at making Zambia globally competitive even more
difficult,® a situation that is so prevalent in most African countries, including South Africa,
wherein strategic infrastructure, particularly ports infrastructure, is more than 500
Kilometres away from the sectors it serves. This, therefore, increases logistical costs, as

companies have to spend exorbitant amounts of money on transport.®?

Although Kenya is the most industrially developed country in East Africa, manufacturing
still accounts for only 14 percent of its gross domestic product (GDP). This level of
manufacturing GDP represents only a slight increase since the country’s independence.

Expansion of the sector after independence, initially rapid, has stagnated since the 1980s,

™ See paragraph 47 of the Hong Kong Ministerial Declaration, (WT/MIN (05)/DEC). Available at:
http://www.wto.org/. (accessed on 15/01/09

% Mabuza C & Plessis Du L; Free Trade and Competition Policy in Africa. Available at: http://www.essa.org.za/.
(accessed on 12/01/09)

8 See Zambia and the multilateral trading system. Available at: http://www.unctad.org/. (accessed on 15/01/09)
8 Mabuza C, opcit.
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hampered by shortages in hydroelectric power, high energy costs, dilapidated transport

infrastructure®®

According to the 2004 United Nations Commission for Africa (UNECA) Report,®* the
freight cost as a percentage of total import value was 13 per cent for Africa in 2000
compared to 8.8 per cent for developing countries and 5.2 per cent for industrial countries.
At the sub regional level, the freight cost for West Africa as a percentage of total import
value was 14 per cent while that for East and Southern Africa, including the Indian Ocean
region, was 15.2 per cent. Undoubtedly, doing business is expensive in Africa, partly due to

transportation constraints.®

1.2.7 HIV/AIDS AND CONFLICTS AS HINDRANCES TO CAPACITY
Sub Saharan Africa is currently facing many challenges, but the main challenges are the
high poverty levels, HIV and AIDS, food security, corruption and lastly the increase of

conflict.®

HIV and AIDS and conflict have adversely affected the development of capacity for the
promotion of trade and investment in Africa. Both factors are threatening the sustainable
formation of human capital and the growth of a qualified and healthy labour force.

Zambia has one of worst pandemics (HIV and AIDS) in the world, with an estimated 20 per
cent of the adult population being HIV-positive. Life expectancy is plummeting, with the

average Zambian lifespan dropping from 54 years to 37 years.®’

Consequently, the HIV and AIDS pandemic in Zambia seriously threatens and undermines
the country's prospects for sustainable economic development as it depletes the country's

most educated, energetic, and productive population.

8 See http://en.wikipedia.org/wiki/economyofkenya/. (accessed on 15/01/09)
8 See http://www.uneca.org/. (accessed on 14/01/09)
85 1hi

Ibid.
% See The Main Challenges facing Sub Saharan Africa. Available at: http://www.changedesigns.co.za/.
(accessed on 05/09/09)
8 See HIV/AIDS in Zambia. Available at: http://www.medquide.org.zm/. (accessed on 12/12/08
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Conflicts and political instability have also been responsible for the destruction of physical
infrastructure in Africa. For instance, after the general elections in 2007, Kenya went
through serious economic challenges. The post-election violence saw more than 1,000
people killed and over 300,000 people were internally displaced, while billions of shillings
worth of property was burnt or looted. The loss for the economy was over Ksh 100 billion
(close to US$1.5 billion).®

There is, therefore, no doubt that the loss of labour on the magnitude associated with conflicts
and HIV and AIDS in Africa have serious implications on the economic growth and

development of the continent.

1.2.8 TRADE POLICY CHALLENGES

The weak participation of developing countries and LDCs in the WTO is largely a reflection
and extension of policy making deficits at home. ‘Most developing countries suffer from
poor leadership, misguided policies (not least continuing protectionism) and basic
institutional defects (such as corruption and the weak enforcement of property rights and
contracts). Related to this, although insufficiently appreciated, is their lack of logistical
wherewithal — the administrative capacity and expertise to deliver and sustain sound,

credible trade policies.” ®

A large number of African countries, however rich in tradable natural resources, have weak
capacities in the design of effective development policies in the area of trade and
investments.” In the case where trade and investment policies have been developed, they

are inconsistent with the overall national growth and development strategy.

International trade has a vital role to play in helping developing countries and transition
economies to boost their economic growth and generate the resources necessary for
reducing poverty. A good policy environment is a key requirement for trade development,
and it can also help ensure that the gains from trade are distributed equitably. But many poor
countries need help to build their institutional capacity to address these policy challenges; to

participate effectively in the WTO, in order to exploit the opportunities created through

% See http://www.mfa.go.ke/. (accessed on 19/12/08)
% gee http://www.lse.ac.uk/collections/internationaltradepolicyunit/. (accessed on 16/01/09)
% See Sako S, Capacity Building for the promotion of Trade and Investment in Africa, at 4.
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globalisation and the continuing trend towards trade liberalisation and regional economic

integration.®*

Like other developing countries, Kenya also lacks capacity in the formulation of trade
policy,® and as such, still heavily depends on on a few agricultural exports that are

vulnerable to world price fluctuations.

Access to information on trade issues is essential for effective policy-making as well as to
exploit new opportunities arising from the multilateral trading system.*® Recent advances in
information and communication technologies (ICTs) have made it relatively easier to access
and exchange information between people.®* However, exploiting the potential of ICTs
requires access to computers and telecommunications equipment which are costly and hence

not readily available to countries like Kenya and Zambia.

1.2.9 LACK OF CAPACITY TO WITHSTAND EXTERNAL SHOCKS

This vulnerability to external shock is directly linked to developing countries and LDCs’
failure to diversify their productive base and export structure as illustrated above. In the
event of declining demand for the few export commodities, as in the case of copper in
Zambia, these countries experience macroeconomic shocks, including foreign exchange
constraints and high inflation and exchange rates; this is the situation in Zambia with the

copper prices currently declining on the international market.

Developing countries and LDCs need to develop their capacity to anticipate economic
shocks as they seek to join the world economy. Opening up to forces of global competition
can bring with it significant social and economic dislocations to certain productive sectors,

affecting rural farmers, infant industries, small businesses, among others.

A case in point is the unemployment of garment and textile workers in Kenya as a result of
the expiration of the Multi-Fibre Agreement (MFA) in early 2005.%

° Ibid.

% See http://www.ppl.nl/. (accessed on 12/01/09)
% See Osakwe opcit.

* Ibid.

% See Kamau P opcit.
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An adequate macroeconomic framework in terms of monetary, budgetary and financial
policies and a comprehensive development strategy are key driving forces in the expansion

of trade and investment.

1.2.10 SANITARY AND PHYTOSANITARY MEASURES (SPS) AND STANDARDS
Many developing countries have argued that their access to developed country markets is

denied by high costs associated with meeting health and technical standards.*®

Developing countries and LDCs face serious challenges in meeting the SPS and Standards
imposed by developed countries on agricultural imports.”” These SPS measures are
technically complex and so difficult as well as costly to meet by exporters in countries like

Kenya and Zambia.

African countries do often complain about their exports being routinely subject to arbitrary
sanitary and phytosanitary measures, unjustified technical regulations and standards and
overly stringent rules of origin. More importantly, should the barriers to their exports
remain, they would eventually find it difficult to increase and diversify their exports. There
are several instances where barriers have been erected against Kenya's exports of fish and
fish products in key markets.*® For example, importing developed countries frequently
require guarantees that the fish exports are derived from pest or disease-free areas, that
minimum hygiene standards have been followed during processing, and that the fish is free

of contaminants or residues.

In this case, Kenya as an exporting country must have the capacity to meet these
requirements, and undertake the necessary conformity checks in order to ensure compliance.
Sometimes this may call for the need to train farmers, and therefore, a cost on the Kenyan

economy.

Despite the European Union’s ‘Everything but Arms’ market access initiative for least
developed countries such as Zambia, SPS-related barriers persist. Zambia’s horticultural

producers have often times complained about the strict SPS requirements in the developed

%See http://www.imf.org/external/pubs/. (accessed on 13/01/09)
% WTO LDC GROUP; Ref: WTO/LDC/Issues. Available at http://www.wto.org/.( accessed on 12/08/08)
98 i

Ibid.
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markets. These producers lament that the limited infrastructure to conduct tests and fulfill

their SPS requirements has added to the burden.®

That is, the lack of appropriate technology to adjust to and comply with SPS measures
necessary to achieve the levels of SPS requirements in foreign markets. In addition, there is
limited capacity to develop standards based on science and conduct risk assessment.'®
Consequently, Zambia’s horticultural industry has not benefitted much from the world

market share.

There is, therefore, a need for technical and financial assistance to enhance the technical
capacities of these countries to handle issues relating to SPS as well as to provide relevant

scientific and technical information, necessary for compliance.

1.2.11 GOOD GOVERNANCE

The United Nations Development Programme (UNDP) defines governance as ‘the exercise
of political, economic and administrative authority to manage a nation’s affairs. It is the
complex mechanisms, processes, relationships and institutions through which citizens and
groups articulate their interests, exercise their rights and obligations, and mediate their

differences.”**

Further, ‘Good governance has been defined as the presence of: General adherence to the
rule of law, transparency, predictability, and accountability in government decision making,
decision-making that consistently achieves effective and efficient outcomes for society,
decision-making processes that consistently allow for public participation, responsiveness,
consensus orientation, equity, and inclusiveness.’*%

From these definitions, good governance entails; (1) checks on executive power, effective
and informed legislatures, clear lines of accountability from political leaders down through
the bureaucracy; (2) an open political system of law which encourages an active and vigilant

civil society whose interests are represented within accountable government structures and

% See presentation by Zambia at a special meeting on SPS. Available at: http://www.ipfsaph.org/. (accessed on
20/01/09)
100 1bid,
101 See http://www.undp.org/governance/. (accessed on 19/01/09)
102 See http://siteresources.worldbank.org/. (accessed on 12/01/09)
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which ensures that public offices are based on law and consent; (3) consistent, transparent
rules for transactions that are necessary to modern economic and social development; (4) a
professionally competent, capable and honest public service which operates within an
accountable, rule governed framework and in which the principles of merit and the public
interest are paramount; (5) the capacity to undertake sound fiscal planning, expenditure and
economic management and system of financial accountability and evaluation of public
sector activities; and (6) attention not only to central government institutions and processes
but also to the attributes and capacities of sub-national and local government authorities and

to the issues of political devolution and administrative decentralization.'®

It can be said in no uncertain terms that good governance is the foundation of an effective
trade capacity building for developing countries and LDCs. Poor governance on the other
hand is a pathology that must be avoided, as it undermines all efforts to build both human

and institutional capacity.

For instance, poor governance and corruption have had a negative impact, making it

104

expensive to do business in Kenya.'® According to Transparency International,'® Kenya

ranks among the world’s half-dozen most corrupt countries. Bribery and fraud cost Kenya as
much as US$1 billion a year. Twenty-three (23) percent living on less than US$1 per day

pay up to 16 bribes a month, that is, two in every three encounters with public officials'®

Corruption is deeply embedded in the political culture and poverty of many least developed

countries (LDCs). For instance, in Zambia, regulatory bodies which include the Zambia

Revenue Authority, the Energy Regulation Board, the Environmental Council of Zambia,

Communication Authority, and Zambia Public Procurement Authority (formerly Zambia

Tender Board)'?’, among others, are particularly vulnerable to corruption as they have the

power to make key decisions on profit-making activities. Corrupt regulatory bodies have thus

dangerously hampered economic development in Zambia.

103 5ee Mwenda K, “Can Corruption and Good Governance be defined in Legal terms?)’, (2005) Vol 1, Journal of
Global Change and Governance, at 4
104 See http://en.wikipedia.org/wiki/economyofkenya/. (accessed on 16/12/08)
105 R
Ibid.
106 |pig.
197 The Zambia Tender Board was abolished following the repeal of the Zambia Tender Board Act and enactment

of the Zambia Public Procurement Act No. 12 of 2008
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In 2006 the Government of the Republic of Zambia constituted a five institution committee
(made up of the Anti-Corruption Commission, Governance Development Unit, Transparency
International Zambia, the Cabinet Office and an Independent Consultant) to develop the

National Corruption Prevention Policy and Implementation Strategy.

However, these institutions have not been as effective and efficient due to the lack of both
human and financial resources as well as technological capacity in their fight against

corruption in Zambia.

The World Bank and the International Monetary Fund have promoted attempts to suppress
corruption in LDCs through the criminal justice system, by catching and punishing illegal
behavior. 1% However, as most LDC criminal justice systems lack both the capacity to find

the culprits and the judges to condemn them, the process is largely futile.

1.2.12 CONCLUSION

This Chapter has attempted to examine the critical issues relating to the weak trade
performance of developing countries and LDCs in the multilateral trading system
(GATT/WTO). Drawing examples from Kenya and Zambia, the Chapter revealed the
vulnerability and structural difficulties, by way of constraints that developing countries and
LDCS face in their participation in the GATT/WTO.

It has been concluded so far that most of the constraints and challenges are linked to the
expansion and complexity of the multilateral trading system, ineffective policies,
dependence on a few products, supply-side constraints, difficulty in meeting product
standards in key markets, stringent rules of origin in preferential schemes, weak governance,
institutional deficiencies, poor information flow, HIV and AIDS, heavy external debt, and

conflict, among others.

Further, this Chapter has concluded that if developing countries and LDCs are going to be
integrated into the multilateral trading system in ways that bring genuine benefits to these
countries, it is crucial for these countries to secure technical and financial assistance that

will adequately address the supply-side constraints in ensuring trade capacity building. This

108 See http://www.id2l.org/insights/. (accessed on 12/01/09)
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will also help these countries to participate effectively, efficiently and constructively in the

multilateral trading system.
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CHAPTER TWO

2.1 CRITICAL ANALYSIS OF THE GATT/WTO PROVISIONS RELATING TO
TRADE CAPACITY BUILDING

One of the major challenges facing the WTO is how to facilitate the fuller integration of
developing countries into the multilateral trading system. Though the share of developing
countries as a group in world trade has increased to 30 percent in recent years, the majority
of developing countries, particularly the LDCs, have seen their share in world trade stagnate

or even decline. 1%

Historically, special and differential treatment (S&D), technical cooperation, and capacity
building have been at the forefront of the GATT/WTQ’s efforts to make smooth progress of

the integration of developing countries into the multilateral trading system.

S&D treatment refers to provisions which give developing countries such special rights or
which give developed countries the possibility to treat developing countries more
favourably than other WTO Members.™® The question of S&D for developing countries and
LDCs has been engaging the attention of trade negotiators from the days of the 1947-48

Havana Conferences onwards.**!

Recently, doubts have been expressed as to the effectiveness of S&D treatment in
facilitating the full participation of developing countries in the multilateral trading system as

well as to derive significant benefits from the trading system.

Under the GATT/WTO, developing countries have undertaken far-reaching obligations
regarding trade liberalisation. However, as noted above, the GATT/WTO has failed to
deliver a fair share of the benefits of increased international trade to developing countries
and LDCs.

109 5ee George Bermann, WTO Law and Developing Countries. Available at: http://www.cup.cam.ac.uk/.
(accessed on 20/01/09)

1105ee WTO Training Manual, 2" ed. (October, 2003). Available at: http://www.wto.org/c. (accessed on

10/12/08)

111 5ee Michalopoulos, Trade and Development in the GATT and the WTO: The Role of Special and Differential

Treatment for developing countries at 2.
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The lack of active participation of most developing countries in the multilateral trading
system and the global economy has been a source of concern to the WTO. This is reflected
in the second intent to the preamble of the WTO Agreement, which relevantly provides that
Members of the WTO "[recognize]...that there is need for positive efforts designed to
ensure that developing countries, and especially the least developed among them, secure a
share in the growth in international trade commensurate with the needs of their economic

development".**? (emphasis added)

Correspondingly, the Director-General of the WTO, Mr. Pascal Lamy, has on numerous
occasions expressed his personal commitment and that of the institution he heads to the
integration of least-developed countries in the multilateral trading system and the global
economy. In that context, he has been pushing for the abolition of all tariffs on products of

export interest to these countries.™

But the question that begs for a response is, to what extent do the GATT/WTO Agreement
provisions address capacity constraints developing country-members and LDCs face to
ensure that these countries do indeed benefit fully from the multilateral trading system?

This Chapter provides a critical analysis of the GATT/WTO provisions that are meant to
address the needs and interests of developing and least developed members in order to

promote their integration into the multilateral trading system.

It is worthy of mention that there are 145 S&D treatment provisions spread across the
different Multilateral Agreements on Trade in Goods; the General Agreement on Trade in
Services; The Agreement on Trade-Related Aspects of Intellectual Property; the
Understanding on Rules and Procedures Governing the Settlement of Disputes; and various
Ministerial Decisions. ™ Of the 145 provisions, 107 were adopted at the conclusion of the

Uruguay Round, and 22 apply to least developed country members only.**®

These provisions can be divided into six categories as follows:

112 5ee the Marrakech Agreement. Available at: http://www.wto.org/. (accessed on 18/12/08)

113 See http://www.wto.org/doc/. ( accessed on 09/12/08)

114 See Committee on Trade and Development; WT/COMTD/W/77-25 October 2000. Available at
http://www.wto.org/- accessed on 10/12/08

15 bid.
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(a) Provisions aimed at increasing the trade opportunities of developing-country members;
(b) Provisions under which WTO members should safeguard the interests of developing-
country members, especially when they are using trade remedies;

(c) Flexibilities of commitments, of action, and use of policy instruments;

(d) Transitional time periods;

(e) Technical assistance; and

(f) Provisions relating to least-developed members.*
The provisions are analysed hereunder in the order they are presented in the list above.

2.1.1 PROVISIONS AIMED AT INCREASING THE TRADE OPPORTUNITIES OF
DEVELOPING COUNTRY MEMBERS

There are a number of provisions in the various WTO Agreements that encourage WTO

Members to adopt measures which would increase trade opportunities for developing

countries, particularly the least-developed ones among them. Other provisions permit

developed countries to grant preferences to developing countries with a view to stimulate

117

their export industries.
GATT/WTO. Thus, Article XXXVII of GATT/WTO, for example, provides that:

Most of these provisions were carried over from GATT 1947 into

"[t]he developed... [Members] shall to the fullest extent possible...accord high priority to
the reduction and elimination of barriers to products currently or potentially of particular

export interest to...developing countries”.*

Evidently the language used in Article XXXVII of the GATT/WTO, suggests that,
developed countries are not under a legal obligation to reduce or eliminate barriers to
products of current or potential export interest to developing countries. The use of the
words "shall to the fullest extent possible” indicates that the obligation on developed
countries is qualified. If the drafters wanted the obligation to be mandatory, they would

have dispensed with the words "to the fullest extent possible".

116 See Committee on Trade and Development. Implementation of Special and Differential Treatment provisions
in WTO Agreements and Decisions, Note by the WTO Secretariat, WT/COMTD/W/77/Rev.1,dated 21
September 2001, para.3

117 See Dr. Kessie E, Basic Principles of the WTO Decision Making Process’-Lecture presented at the Western

- Cape University Republic of South Africa (4-6 August 2008).

Ibid.
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These provisions do not create legally enforceable obligations for developed countries but
simply encourage developed countries to adopt positive measures which would result in

increased trade opportunities for developing countries.

In this case Kenya, for example, cannot bring the United States (US) before the Dispute
Settlement Unit (DSU), to challenge measures or conditions the US puts in place against
Kenya’s fish exports. Evidently, even if Kenya did, the US, may argue that, Kenya’s trade
opportunity interests were taken into account, but the measures are necessary to protect the

health and safety of the US citizens.

For example, the appellate body in the Hormones case’® held inter alia that; strict
consumer protection measures may be justified in the case of substances which are per se
dangerous and which generally, as a category constitute a major risk to human and animal
health as well as to the environment. As such, where there is risk assessment based on
science, and the measures in question are not arbitrary, the said measures are acceptable.
Article IV of the GATS also contains similar language to that used in Article XXXVII of
GATT 1994. It relevantly provides that:

"[t]he increasing participation of developing country Members in world trade shall be
facilitated through negotiated specific commitments...relating to...the strengthening of their
domestic services capacity and its efficiency and competitiveness, inter alia, through access
to technology on a commercial basis;...the improvement of their access to distribution
channels and information networks; and...the liberalization of market access in sectors and

modes of supply of export interest to them™.**(emphasis added)

There is nothing in the language used in Article IV of the GATS that evinces the intention
that it should create justiciable rights for developing countries. It would therefore be
inappropriate to coerce developed countries to grant preference treatment to developing

countries such as Kenya.

19See WT/DS26R/USA.
120 5ee WT/DS2/AB/R; adopted on 20 May 1996 by the Dispute Settlement Body; see DSR, 1996:1 at 16.
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Perhaps, the only obligation it imposes on developed countries is to enter into negotiations
with developing countries which specifically request for market access in certain specific

sectors.

Apart from the fact that this right is generally available to all Members of the WTO under
the GATS, it cannot be said with any certainty that negotiations would succeed in opening a
developed country's market to services provided by the developing country. It is highly
unlikely that an action under the dispute settlement mechanism of the WTO would succeed
on the charge that negotiations failed to produce the results that were anticipated by a

developing country.

2.1.2 PROVISIONS WHICH REQUIRE GATT/WTO MEMBERS TO SAFEGUARD
THE INTERESTS OF DEVELOPING COUNTRY MEMBERS

The developed-country members are in this case required to consider the special situation of

developing countries, including their industrial capacity, before imposing any measures

which might affect their trade interests.

Article 15 of the Anti-Dumping Agreement provides that;

“Special regard must be given by the developed country Members to the special situation
of developing country Members when considering the application of anti-dumping
measures. The Agreement also stipulates that constructive remedies provided for by the
Agreement must be explored before applying anti-dumping duties where they would affect

the essential interests of developing country Members.”

In spite of this provision, exports of developing countries like South Africa, India, China,
Argentina, Brazil, Kenya, Egypt etc, have been facing more frequent anti-dumping and

countervailing measures.**

The most affected sectors by the anti-dumping measures are the metals sector, the textiles

sector and the chemicals sector.'? In the period 1987-1997, developing countries were

121 See http://www.maf.library.go/. (accessed on 12/01/09)
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responsible for only 31 per cent of investigations opened. At the same time, they were
affected by 62 per cent of the investigations.’® The WTO Secretariat reported that during
the period 1 January 2008-30 June 2008, the number of initiation of Anti-Dumping actions
showed a sharp 39 per cent increase compared with the corresponding period in 2007.

Products exported from China were the most frequently subject to the measures.'?

Usually, this is done without any regard to the special situation of the affected developing
country and the constructive remedies provided by the Ant-Dumping Agreement are not
explored. In fact, developed countries use anti-dumping measures as weapons in order to
deny market access to developing country products. For instance, the US steel industry is

|.125

clamouring for protection against steel imports from India to ensure its survival.”” As such,

anti-dumping actions are being repeated on India’s steel export products.*?®

Evidently, anti-dumping regulations have now been transformed from a legitimate shield
against unfair practices to a distortionary intervention in the marketplace, with both

projectionist and investment-diverting consequences.

The average number of countries routinely initiating anti-dumping cases has more than
quadrupled, from five in the late 1980s to more than 20 in today’s 21% century.**’The
frequent use of anti-dumping actions against exports from developing countries by major
trading partners has become a matter of serious and growing concern. In some cases,
benefits from trade liberalization have been considerably neutralized by the use of anti-
dumping measures by developed countries. Kenya shares similar concerns with other
developing countries.® Anti-dumping measures in the US have greatly undermined

Kenya’s agricultural sector, more specifically, the textile and clothing industry.*?® This has

122 5ee The WTO Secretariat, reports surge in new anti-dumping investigations. Available at:

http://www.cera.org.ar/. (accessed on 23/02/09)

123 See Rahghvan C, Call for Revision of Anti-Dumping, Subsidy Rules. Available at:

http://www.twnside.org.sg/. (accessed on 23/02/09)

124 See The WTO Secretariat, reports surge in new anti-dumping investigations. Available at:

http://www.cera.org.ar/. (accessed on 23/02/09)

125 See Venu S, Anti-dumping: Trade remedy or threat? Available at: http://thehindubusinessline.com/.

(accessed on 23/02/09)

126 1bid.

27 v/enu S, ibid.

128 1bid.

129 5ee Mwega, Kenya’s Agricultural Sector. Available at: http://www.uneca.org/. (accessed on 16/12/08)
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basically created instability and unpredictability in the market which militates against

GATT/WTO basic principle of market access and predictability.

The EU is the second most frequent user of these measures, behind the United States, but
some 40% of the anti-dumping investigations initiated by the EU are terminated without

measures being taken.™*

For example, goods of major export interest to Kenya such as leather, coffee, tea, fish and
tropical fruits have not benefited much from the market share in developed countries as a
result of anti-dumping actions against them. Since the expiry of the Agreement on Textiles
and Clothing, (as noted in Chapter One of this Study), Kenya has had to face a wave of anti-
dumping measures against her textile and clothing exports in the EU market.** In fact, the
EU has long maintained restrictions on imports of textile and clothing products from a

number of developing countries and transition economies.

However, the question that begs for an answer is, what exactly constitutes dumping?
If a company exports a product at a price lower than the price it normally charges on its own
home market, it is said to be “dumping” the product.’*

implementation of Article VI of the GATT/WTO, establishes the basic principle that a

Acrticle 1 of the Agreement on the

member may not impose an anti-dumping measure unless it determines, pursuant to an
investigation conducted in conformity with the provisions of the Anti-Dumping (AD)
Agreement, that there are dumped imports, material injury to a domestic industry, and a

causal link between the dumped imports and the injury.

Article 2 of the AD Agreement contains substantive rules for the determination of dumping.
Dumping is calculated on the basis of a fair comparison between normal value, that is, the
price of the imported product in the ordinary course of trade in the country of origin or

export, and export price or the price of the product in the country of import.

130 5ee Anti-Dumping measures and developing countries. Available at: http://www.wto.org/. (accessed on
16/12/08)
31 See the Impact of Anti-Dumping: Kenya’s Experience. Available at: http://www.unctad.org/. (accessed on
15/01/09)
132 5ee Vanroyeen F, The Agreement on the Implementation of Article VI of the GATT/WTO. Lecture presented
at the University of the Western Cape South Africa, (29 October 2008).
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Article 3 of the AD Agreement provides the basic requirement for determinations of injury.
Thus, there must be an objective examination, based on positive evidence of the volume and
price effects of dumped imports and the consequent impact of dumped imports on the

domestic industry.

LDCs like Tanzania, Uganda, Zimbabwe and Zambia are dissatisfied with the anti-dumping
rules as applied today by developed economies such as the US and the EU,**® in this regard:;
they have submitted proposals to the WTO to bring in more disciplines to the anti-dumping
rules. These LDCs are concerned about the arbitrary and artificial calculation of dumping
margins. Many of them take the view that injury is determined without adequate causation

analysis.

Article 12.3 of the Technical Barriers to Trade (TBT) Agreement provides that in the

preparation and application of technical regulations, standards and conformity assessment

procedures, members must take account of the special development, financial and trade

needs of developing country members.

The major problem with Article 12.3 of the TBT Agreement is that the provision only
imposes a duty on developed countries to consider what the impact of their measures would
be on developing country members. The provision does not specify that developed
members should refrain from implementing or withdraw their measures when it has been
demonstrated by a developing country member that the measures in question would harm its
trade interests. However, it is noted that, a duty to consider something cannot be equated

with a duty to accept it.

For example, the majority of Kenya’s manufacturers are in small and medium enterprises
(SMEs)*** without internet access and thus not covered in the electronic distribution of
information, such as the WTO/TBT notifications as well as update bulletins. This being the
case, non-compliance is inevitable. These are genuine capacity constraints meriting
intervention of the developed members by way of refraining from implementing or

withdrawing measures likely to harm the trade interests of developing members.

133 See “Still in the Dark’. Available at: http://www.meti.go.jp/. (accessed on 23/01/09)
134 See WTO technical barriers to trade. Available at: http://www.wto.org/kenya/. (accessed on 23/0/09)
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Zambia as an LDC is in no better position than Kenya; compliance with some of the TBT
measures has not been and is not easy. This is so because information dissemination is
inadequate, and as alluded to in Chapter One, Zambia currently faces infrastructural
deficiencies and financial constraints, and in most cases compliance is expensive as the
conditions and measures are rigid, complex and out of touch with the realities in the affected

countries.

Article 10 (1) of the Sanitary and Phytosanitar (SPS) Agreement similarly provides that in

the preparation and application of sanitary or phytosanitary measures, Members shall take
account of the special needs of developing country Members, and in particular of the least-
developed country Members.

According to the WTO classification™*®

this provision contains an obligation of conduct as
there is no defined target. It merely demands that prior to the application of sanitary
measures the needs of developing countries have to be considered. It has been argued,

however, that such an assessment of consequences hardly ever happens.**°

For exporters from the developing countries and LDCs the health and hygiene standards of
the industrialised countries present a high hurdle, and this is critical because these measures
are closely linked to agricultural trade, a sector on which most developing countries and
LDCs depend.

Very often, their products are rejected at the border because of sanitary reasons.’*’Kenyan
Horticultural exports have on many occasions been threatened by ‘Minimal Residual’
requirements in the EU. Kenya’s Lake Victoria Fish industry struggles to access the EU
market due to cases of cholera that have hit Kenya. Additionally, nuts, cereals and dried

fruits, often face aflatoxin**®

regulations, and the estimated cost compliance is about
US$670 million.™* Clearly, exporting to the EU market has become extremely expensive as

a result of Sanitary and Phytosanitary conditions.

135 See Special and Differential Treatment. Available at: http://www.wto.org/. (accessed on 12/12/08)
13 gee Bossche P V, The Law and Policy of the World Trade Organisation; Texts, Cases and Materials, at 467.
37 See http://boell-latinoamerica.org/download en/SDT _en.pdf. (accessed on 16/09/08)
%8This is a toxin produced by some moulds in crops, especially peanuts.
139 5ee Andrew Mold, ‘Preferential Agreements, Non-Tariff Barriers and Associated Market Access Issues.’
Available at: http://www.uneca.org/. (accessed on 122/01/09)
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In 2002, Zambia turned down food aid from the US because of the EU legislation'*
requiring food to be 99.9 per cent free of genetically modified elements (GM).**! In this

case Zambia feared losing the trade preferences enjoyed in the EU market.

Challenging some of these measures before the DSU is not feasible. Resorting to dispute
settlement procedures has proved to be extremely expensive from the perspective of
developing countries. It is regarded that this system is not as accessible to developing
countries as it should be.*** To bring a dispute to the WTO is an expensive and legally

intensive process requiring expertise, which is lacking in most of the developing countries.

The other problem is that, Article 10 paragraph 1 of the SPS Agreement is drafted in such a
way that non-compliance is difficult to prove. It is very tricky to disprove a claim by an
importing developed country that development considerations had been taken in to account.

Developing countries and LDCs, therefore, demand a more pointed version of Article 10,
paragraph 1, saying that SPS measures be withdrawn as soon as more than one developing
country is concerned.’®® If a measure is not withdrawn, technical assistance has to be
provided in order to enable the exporting countries to comply with the standards of the

importing country.

Again, Article 10 of the SPS Agreement does not compel developed countries to change the
measures they put in place even though there is a possibility that those measures may have a

negative impact on the interests of developing countries.

Now what happens where it is alleged that a developed country failed to consider the
effects that its measures may have on developing countries before implementing a given set

of measures?

140 Controversy exists concerning the placement on the EU market of genetically modified organisms (GMOs) and
products that may contain GMOs or GMO derivatives. Amendments to the legislation are under consideration
” Itt?' gnsure compliance with WTO rulings. See http://www.wto.org/. (accessed on 0/02/09)
id.
142 5ee Kessie E, The Dispute Settlement Unit: “Early Harvest”. Available at: http://www.unctad.org/. (accessed
on 19/01/09)
143 See http://boell-latinoamerica.org/. (accessed on 16/09/08)
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Technically the developed country involved may have breached the provisions of Article
10.1 in this case. However, it would be extremely difficult to positively prove a case that a
developed county had not taken into account the interests of a developing country or
developing countries before implementing its measures. This is because, a mere statement

by a developed country that it had done so would be difficult to rebut.

There is also the issue of what a panel could do in such circumstances. By virtue of Article
19 of the DSU, a panel or the Appellate Body may recommend that "“the Member concerned
bring the measure into conformity with that agreement.” Since the measure may be in
conformity with the SPS Agreement, the only option open to a panel may be to recommend

to the developed country to make a mutually satisfactory adjustment.**

Evidently, as a result of the above technicalities, the interests of developing country
members of the GATT/WTO have not been adequately safeguarded as intended.

2.1.3 PROVISIONS PERMITTING DEVELOPING COUNTRIES TO ASSUME
LESSER OBLIGATIONS

Under Article 15(2) of the Agreement on Agriculture, developed countries are required to

reduce their tariffs by 36% over 6 years while developing countries are required to reduce

by 24% over 10 years.'*®

Developing countries are required to undertake lesser commitments than their developed
counterparts and are also given a longer time-frame to implement their obligations.
According to this provision developing countries are required to make at least a 10 percent
reduction on each tariff line, while developed countries are expected to make a minimum
reduction of 15 percent on each tariff line.'*® With respect to trade-distorting domestic
support measures, developing countries are expected to reduce such measures by 13.3
percent over 10 years, while developed countries are required to reduce theirs by 20 percent

over ten years."*’ Regarding export subsidies, Article 15 obligates developing countries to

144 See Kessie opcit.
145 See Christopher S, The Future of Special and Differential Treatment for Developing Countries in the WTO, at

2.
148 See http://www.wito.org/. (accessed on 17/09/08)
147 H
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reduce their value and volume by 24 percent and 14 percent, respectively over ten years,
while developed countries are expected to reduce theirs by 21 percent and 36 percent,
respectively. Least Developed Countries were exempted from making any reduction

commitments.

It is clear that the above provisions in the Agriculture Agreement have legal force, in the
sense that a developing country cannot be compelled by any other Member of the
GATT/WTO to undertake more obligations than are actually provided for under the
Agreement. On the other hand, it would be open to any developing country Member to

challenge any developed country which does not meet its obligations under the Agreement.

The Subsidies Agreement also confers S&D treatment on developing countries such as
Kenya but only to a limited extent. As for countries like Zambia, whose GDP per capita is
less than $1000, they are exempted from the prohibition against export subsidies, provided
that they do not attain export competitiveness in a particular product for two consecutive

years.

In this regard, S&D does not make any difference to these countries; this is because, in a
number of developing countries, agriculture has been penalized, rather than, supported, by
government policy. And where it is supported, the capacity of governments to provide such
support through budgetary transfers is quite limited.**® These countries are not in a position

to provide subsidies to their farmers; they are resource strapped and in heavy debt.

Thus, what Kenya and Zambia desperately need is assistance that will genuinely enhance

their competitiveness to participate effectively in the multilateral trading system.

According to Kenya’s Minister of Agriculture Honourable William Ruto, subsidies, going
by Kenya’s experience, are quite costly, and the government cannot afford even to assist

farmers with fertilizer subsidies without the assistance of the private sector.**

148 |pid.

1%% see Special and differential treatment of developing countries in agricultural trade. Available at:
http://www.fao.org/. (accessed on 11/01/09)

150 See Hughes D, Maximizing Fertilizers Benefits for Kenyan Farmers. Available at: http://www.ids.ac.uk/qos/.
(accessed on 23/02/09)
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2.1.4 PROVISIONS RELATING TO TRANSITIONAL TIME PERIODS

With the notable exception of the Anti-Dumping Agreement and the Pre-shipment
Inspection Agreement, almost all the major WTO Agreements contain longer transitional
periods for developing countries to comply with their obligations. The flexibility takes the
form of an agreed delay, on the part of developing countries, of certain or all provisions of

the agreement concerned.™

Under the Agreement on Agriculture, for example, developing countries were given 10
years to implement their obligations, while developed countries were given 6 years.'>
Under Article 65 of the TRIPS Agreement, least-developed countries, developing and
developed countries were given respectively, 11 years, 5 years and 1 year to bring their
legislation into conformity with WTO disciplines. A developing country which was not
providing product patents under its legislation was given an additional five years to comply

with its obligations under the Agreement.

The TRIMS Agreement gave least-developed countries, developing countries and developed
countries 7 years, 5 years and 2 years, respectively after the coming into force of the WTO
Agreement to phase out all their inconsistent trade-related investment measures.

It is noted that provisions falling under this grouping are legally enforceable in the sense
that if a developing country is within the transitional period, it is, in principle, insulated
from any actions that may be brought by a developed country. In India - Patent Protection

153 the issue was not whether India

for Pharmaceutical and Agricultural Chemical Products,
could avail itself of the provisions of Article 65 of the TRIPS Agreement, but whether it

complied with the conditions specified in Article 70.8. As noted by the panel:

“A critical part of the deal struck was that developing countries that did not provide product
patent protection for pharmaceuticals and agricultural chemicals were permitted to delay the
introduction thereof for a period of ten years from the entry into force of the WTO

Agreement. However, if they chose to do so, they were required to put in place a means by

151 See Laird, Developing Countries and the Multilateral Trading System: Past and Present (1999), at 10. Also
available at: http://www.wto.org/. (accessed on 13/12/08)
152 See Article 15(2) of the Agreement on Agriculture
153 See WT/DS50/R. Available at: http://www.wto.org/. (accessed on 13/12/08
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which patent applications for such inventions could be filed so as to allow the preservation
of their novelty and priority for the purposes of determining their eligibility for protection

by a patent after the expiry of the transitional period.”*>*

According to most developing countries, these provisions have resulted in very little
benefits.™>> Even the binding S&D provisions have not provided meaningful differential

treatment.

However, there is considerable difference among developing countries depending upon the
level of development they have achieved. A number of developing countries, particularly in
South-East Asia, have achieved substantial growth through export-led development
strategies and increased their share in world merchandise trade. On the other hand, many
developing countries, particularly Kenya, have experienced a declining share in the total

value of world merchandise exports.

It is common place that among developing countries, there are some countries that need
more attention. Therefore, the developing countries require more research work on different
provisions of S&DT in order to rank these provisions according to the needs of these

countries and their level of development.

Many developing countries, Kenya inclusive, have argued against the approach most S&D
treatment take. That is, “one size fits all.” For example, while the Trade-Related Aspects of
Intellectual Property Rights (TRIPs) Agreement adopted extended implementation periods
for developing countries and LDCs, these were not based upon any assessment of their
capacity for implementation.’* The extended periods were purely negotiated dates to which

all parties could agree actively or passively.

The danger in this is that countries which are at different levels of development are likely to

be grouped together. The developing country group, for example, includes China,

154 H
Ibid.
1% See Kessie E, The participation of Developing countries in GATT/WTO-Lecture presented at the University of
the Western Cape, (4-6 August 2008).
1% See Special and Differential Treatment. Available at: http://www.iisd.org/. (accessed on 23/01/09)
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Argentina, and other Cairns Group members, whose agricultural needs are quite different

from those of, say, Kenya or Mauritius.

2.1.5 PROVISIONS RELATING TO TECHNICAL ASSISTANCE
It is documented that eighty percent of the technical assistance comes from bilateral sources,

fifteen percent from the World Bank and only less than five percent from WTO.*’

However, a number of the GATT/WTO Agreements require the WTO or its developed
Members to provide technical assistance to developing countries to enable them comply
with their obligations under the various WTO Agreements and also to assist them to

participate effectively in the multilateral trading system.

For instance, Article 9 of the Agreement on Sanitary and Phytosanitary Measures provides

that:
"Members agree to facilitate the provision of technical assistance to other Members,
especially developing country Members, either bilaterally or through the appropriate
international organizations. Such assistance may be, inter alia, in the areas of
processing technologies, research and infrastructure, including for the purpose of
seeking technical expertise, training and equipment to allow such countries to adjust
to, and comply with, sanitary or phytosanitary measures necessary to achieve the

appropriate level of sanitary or phytosanitary protection in their export markets”

The general understanding by some developing countries seem to be that this provision
creates a legal obligation on developed members. Further, that failure by developed
countries to provide targeted assistance in this area could merit a complaint under the
DSU 158

However, a critical examination of the language used in this provision reveals that the

provision is not legally enforceable.

157 See Report of the Brainstorming Meeting on Special & Differential Treatment. Available at: http://www.cuts-
international.org/. (accessed on 15/01/09)
1%8 See Kessie opcit.
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This is so because, the use of the words "agree to facilitate" and "shall consider" would
seem to indicate that it was not intended to make the provision of technical assistance
obligatory. In other words, it is simply up to a developed Member country to decide
whether or not it is going to provide assistance to a particular developing country. The
same applies to technical assistance provided by WTO and other multilateral institutions.
The provision of technical assistance is usually dependent on the availability of funds. It is
just a best endeavour clause, and does not therefore create justiciable rights for developing

or least developed countries.

As illustrated in Chapter One, the major technical assistance requirement for developing
countries like Kenya, and LDCs such as Zambia is the need to strengthen their negotiating

capacity in WTO.

However, very limited resources are currently being spent on achieving this objective,
whether through bilateral or multilateral technical assistance.'®® Therefore, evaluation of the
availability, effectiveness, adequacy, scope and implementation of technical assistance

urgently require careful and detailed consideration.

2.2 HAVE THESE PROVISIONS ADEQUATELY ADDRESSED THE TRADE
CONSTRAINTS THAT DEVELOPING AND LEAST DEVELOPED COUNTRIES
IN SUB-SAHARAN AFRICA ARE FACING?
The major issue is whether special and differential treatment has in any way facilitated the
integration of developing and least developed countries into the multilateral trading system.
As early as the 1980’s, doubt had arisen over the effectiveness of Special and Differential
Treatment to promote trade and development.'®® One such critique was the Leutwiler

161

Report™" which stated inter alia that:

“... Developing countries receive special treatment in the GATT rules. But such special

treatment is of limited value. Far greater emphasis should be placed on permitting and

159 See Report of the Brainstorming Meeting on Special & Differential Treatment. Available at: http://www.cuts-
internationa/.org/. (accessed on 23/01/09)
160 See Fukasaku Kiichiro, at p.6
161 eutwiler Report, GATT 1985:44. The Leutwiler Report was a GATT 1985 Report which was commissioned
in 1983 to address the ‘crisis in the trading system.” The report recommended 15 specific, immediate actions,
with the above being just one of the recommendations of the Report.
46



encouraging developing countries to take advantage of their competitive strengths and on
integrating them more fully into the trading system, with all the appropriate rights and

responsibilities...”*%?

In addition to the above view market access has not improved as much as expected.
Arguably, these measures have not succeeded in addressing fundamental inequities in the
trading system. Developed countries have continued to protect their markets and distort
global trade in key sectors, stifling the development prospects of developing countries.'®®
This is so because for example, agricultural products, which are the primary exports of
countries like Kenya, continue to face high protective tariffs, as do the classic footwear,

clothing, textile and steel sectors.*®*

Kenya has had to face tariff peaks, sometimes well over 100 per cent, and this is in textile
and clothing, foot wear and agriculture, the chief areas of export interest to not only Kenya

but many other developing countries as well.*®®

There is also preponderance of views that most of the provisions on special and differential
treatment are couched in hortatory language and do not create any enforceable obligations.
And some scholars have argued that special and differential treatment has not worked in the
past, and that the way forward is to let developing countries implement all the relevant
GATT/WTO disciplines.*®

However, this is not tenable because, as already noted, most developing countries and LDCs
lack the capacity to carry out their obligations under the GATT/WTO. In this case, suffice to
say genuine capacity building targeting specific and critical areas is what is more likely to

help integrate these countries into the multilateral trading system.

162 y;
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163 See Hoekman B M and Evenett S J, Economic Development and Multilateral Trade Cooperation, (2006), at
213.

164 According to Fukasaku, the tariff peaks exceeding 12% ad valorem are maintained by developed countries in
sectors such as textiles and clothing and footwear.
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Indeed some developing countries have argued that special and differential treatment would
be more effective if they effectively address supply-side constraints which hinder the
effective participation of these countries in the GATT/WTOQ.*®’

They agree that special and differential treatment to pursue import substitution policies has
not helped them in the past and that what they are seeking now is better market access for
products of current and potential export interest to them. They also want longer time-
frames to implement their obligations, and improved and targeted technical assistance which
would not only help them to comply with their WTO obligations, but also facilitate their

effective participation in the multilateral trading system.*®®

Further, developing countries have also been concerned about the legal enforceability of
special and differential provisions. They are of the view that since they form an integral
part of the WTO Agreements, they should have the force of law and not be regarded as "best
endeavours” clauses which can be flouted at will by developed country Members.*®® It
would certainly be much better, if in the future, S & D provisions are clarified in terms of
identifying which ones are legally enforceable. At the moment, and as demonstrated above
much of the WTO provisions dealing with special and differential treatment could be said to

be unenforceable, as they are expressed in imprecise and hortatory language.

Undoubtedly, it is inconceivable for most developing countries, especially those in Africa to
challenge a developed country before the DSU. African countries have complained that
because of their lack of expertise in GATT/WTO matters, high legal costs and other
impediments, they have not been able to take full advantage of the dispute settlement

mechanism?’®

167 See Developing Countries and LDCs in the GATT/WTO. Available at: http://www.unctad.org/- accessed on
08/08/08

188 |bid.

169 See Kessie opcit.

170 5ee Ochieng and Majanja, "Sub-Saharan Africa and WTO Dispute Settlement: A Case Study of Kenya", at
p.28. Available at: http://www.mladvocates.com
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For example, there are several instances where barriers have been erected against Kenya's
exports of fish and fish products in key markets, but Kenya has never seriously
contemplated having recourse to the dispute settlement system to challenge the legality of

some of these measures.'’

Had Kenya overcome its hesitancy and invoked the dispute settlement system to challenge
the legality of the SPS and TBT measures imposed on its products by the European
Communities, arguably, it could have succeeded with respect to some of these measures

which appeared not to have any solid scientific justification.*"

Undoubtedly, recourse to dispute settlement by Kenya would not only have resulted in an
increase in its exports, but more importantly sent an unmistakable signal to its trading
partners that it would not hesitate to challenge any unfair barriers erected against its exports.
If countries know that they can get away with illegal barriers, they may be tempted to
impose such measures without rigorous analysis of whether or not a well-grounded case

exists.

Another case in point is the Cotton case,'”® where the four West African States (Benin,
Burkina Faso, Chad and Mali), although overwhelmingly dependent on cotton, chose not to
initiate an action against the United States over its cotton subsidies. Had Brazil not taken
the decision to challenge the United States, the West African States would have suffered in
silence and seen their market share in cotton erode further deepening poverty and

entrenching their marginalisation in the trading system.'”

It is argued in this Chapter that the greatest obstacle to the integration of African countries
in the multilateral trading system is supply-side constraints and that on current evidence, the
special and differential treatment provisions in the GATT/WTO Agreements have not

adequately addressed this problem.

1 1bid.
72 1bid.
173 5ee WT/DS 267/R 8 September 2004 and WT/DS 267/AB/R 3 March 2005, and see also Shahin M,
WTO Dispute Settlement for a Middle-Income Developing Country: A case study of Egypt, at 10
174 R
Ibid.
49



S&D treatment measures are certainly not enough in enhancing the trade capacity of
developing countries and LDCs. It is, therefore, imperative that these countries be assisted
in improving their capacity to negotiate better and to implement coherent trade policies in

order to derive significant benefits from the trading system.

2.3 GATT/WTO TRADE CAPACITY BUILDING INITIATIVES: HOW
EFFECTIVE ARE THEY IN ENHANCING THE TRADE CAPACITY OF THE
DEVELOPING AND LEAST DEVELOPED MEMBERS OF THE GATT/WTO?

The transition from the GATT system, in which developing countries acted more in a

‘defensive’ or ‘passive’ role, represented a major turning point for these nations in which

many commitments had to be taken for the first time.'”® In view of the obvious massive

demands imposed upon these countries in relation to participation in the new international
trade system, especially with regard to adjustment of national trade policies to match the
standards of the GATT/WTO agreements, it soon became evident that the developing
countries would need assistance with regard to their trade capacity to fully participate in the

multilateral trading system."

Capacity building for developing countries and LDCs, expresses itself in two areas:*"’ (i)
Institutional capacity for more effective participation in the multilateral trading system, i.e.
lack of capacity with regard to the formulation and management of a ‘dynamic trade policy
and to meet the demands of participation in the GATT/WTO framework’, and, (ii)
Constraints in the supply-side of African countries as trading nations, which emanates from

a decline in competitiveness of African economies.

African world trade capacity building can be analysed in terms of ‘two waves of
responses’'’® largely involving the three Geneva trade agencies, (the WTO, UNCTAD and
the ITC), with certain bilateral donors and development agencies such as the United Nations
Development programme (UNDP), the World Bank and IMF.*"

175 See Tussie D and Lengyel M F, Developing Countries; Turning Participation into Influence, at 485.

176 See Luke D F, Trade-Related Capacity Building for enhanced African participation in the Global Economy, at
510.

177 See Tussie and Lengyel, ibid, at 487

178 See Luke D.F, opcit, at 509.
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As shall be shown later in this discussion, inter-agency cooperation with regard to trade-

related capacity building has not been easy.

The “first wave’ of efforts at building international trade capacity involved two initiatives
which began with the adoption of the Joint Integrated Technical Assistance Programme
(JITAP) at the UNCTAD IX in South Africa in 1996."® The primary objective of this
initiative was human resource development, institutional capacity building and the

strengthening of the export supply capacity.'®

The second was the Comprehensive and Integrated WTO Plan of Action for LDCs. This
was adopted at the First WTO Ministerial Conference in Singapore in 1996, and it aimed at
‘closer cooperation between the WTO and other multilateral and bilateral agencies assisting
LDCs in the area of trade.'® This led to the launch of the IF in 1997. Under this initiative,
beneficiary countries were required to conduct a needs assessment in relation to trade-
related technical assistance.

Suffice it to mention here, that the JITAP initiative under the first wave of efforts had
various deficiencies and as such was not effective, whereas the IF completely failed to take

off.18

This Study will mainly focus on the second wave of efforts, aimed at mainstreaming trade as
an integral part of overall development and poverty reduction. This is clearly recognised
under Paragraph 38 of the Doha Ministerial Declaration of 2001, which provides that:
‘We confirm that technical cooperation and capacity building are core
elements of the development dimension of the multilateral trading
system, and we welcome and endorse the New Strategy for WTO
Technical Cooperation for Capacity Building, Growth and Integration.
We instruct the Secretariat, in coordination with other relevant

agencies, to support domestic efforts for mainstreaming trade into

180 gee Luke ibid, at 511
181 1hid.
82 |bid.

183 |hid.
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national plans for economic development and strategies for poverty

reduction...”*®*

Inevitably, the aim of the ‘second wave’ of efforts is to fit developing countries’ trade
obligations within their development concerns, hence dubbing the Doha Round the ‘Doha

Development Agenda’.

Paragraph 1(d) of the Decision adopted by the General Council on 1 August 2004, states
that:

‘[The] Council affirms that [Developing countries and low —income
countries in transition], and in particular LDCs should be provided with
enhanced Trade-Related Technical Assistance (TRATA) and capacity
building, to increase their effective participation in the negotiations, to
facilitate their implementation of WTO rules, and enable them to adjust and
diversify their economies. In this context the Council welcomes and further
encourages the improved coordination with other agencies, including under
the Integrated Framework for TRATA for the LDCs (IF) and JITAP."*®

The GATT/WTO supports the building of trade-related capacity of African countries and
facilitates their integration into the multilateral trading system, particularly through
programmes like the Joint Integrated technical Assistance Programme (JITAP) and the

Integrated Framework. Africa remains the core of WTO technical assistance activities.

As alluded to in the introduction to this Study, the core objectives of technical assistance
are: human capacity building on trade policy issues; institutional capacity development for
trade policy formulation, advocacy and negotiations; support for other inter-governmental
organisations/multilateral agencies in addressing supply-side constraints; and, technical
support to assist African countries in mainstreaming trade policy into macroeconomic and

regulatory policy so that trade becomes a true engine for development.*®®

184 See the Doha Ministerial Declaration of 2001. Available at: http://www.wto.org/. (accessed on 12/08/08)
185 See WT/L/579. See also paragraph 5 of Annex D on Modalities for Negotiations on Trade Facilitation.
Auvailable at: http://www.wto.org/.

1% See Bonaglia F. And Fukasaku K. opcit.
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2.3.1 GATT/WTO TRADE-RELATED TECHNICAL ASSISTANCE ACTIVITIES

In 2007, out of a total of 457 trade-related technical assistance activities organised and
executed by the GATT/WTO, 166 (representing 36.5 percent) benefited African
countries.®” The activities include, the 12 week Geneva-based training courses for
government officials, the regional three-month trade policy courses, the Intensive Courses
on Trade Negotiations Skills, the Doha Development Agenda Advanced Training courses,'®

as well as other specialised and introductory courses of shorter duration.

Additionally, GATT/WTO has arrangements with the African Development Bank (AfDB),
the United Nations Economic Commission for Africa (UNECA), the University of Western
Cape and the University of Pretoria for training African trade policy officials and
negotiators, and assisting the process of institutional trade capacity building in African

countries.

As shall be discussed in the next Chapter the GATT/WTQO Secretariat extends invitations to

the NEPAD Secretariat to participate in these trade policy courses.'®®

The question however, is will these trade capacity building initiatives help enhance the
participation of individual developing and least developed countries in the multilateral

trading system and facilitate their integration therein?

The following discussion examines the experiences of Kenya and Zambia and evaluates
whether the GATT/WTO initiatives have been successful in enhancing the trade capacity of
developing countries and LDCs to ensure the effective participation of these countries in the

multilateral trading system.

2.3.2 AID FOR TRADE (AFT)
Trade experts have argued that, removing obstacles to trade is often not enough for

countries to reap the benefits of trade liberalization, including the ones that will come as a

187 5ee WTO technical assistance. Available at: http://www.un.org/africa/. (accessed on 15/01/09)
188 See http://www.wto.org/. (accessed on 15/01/09)
189 5ee Akokpari J et al (eds), The African Union and its Institutions, at 241
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result of a successful conclusion of the on-going negotiations under the Doha Development

Agenda.'®

To fully benefit from further trade liberalisation, countries require the right domestic policy
framework, institutional capacity and economic infrastructure to be in place. This is as much

a reality in the North as it is in the South, in the East as well as in the West.

The Doha Ministerial Declaration made technical assistance and capacity building a key
component of the development dimension of this Round. In December 2005, the Sixth
Ministerial Conference in Hong Kong created a new WTO work programme on Aid-for-
Trade.’* This programme is meant to help developing countries, especially the least
developed, build the trade capacity they need to take advantage of trade liberalization. They

did this in the belief that this could contribute to achieving their development goals.

Paragraph 2 of the Doha Declaration states that:”...well targeted, sustainably financed

technical assistance and capacity-building programmes have important roles to play.”

Aid for Trade is part of the overall development aid (ODA), but with the specific objective
of helping developing countries, in particular the least developed, to play an active role in
the global trading system and to use trade as an instrument for growth and poverty

alleviation.®?

Aid for Trade is not a substitute for trade liberalisation, but a necessary and increasingly
important complement thereof. It is firstly needed for trade policy and regulation, that is,
building the capacity of developing countries to formulate trade policy and to help these
countries to participate in negotiations as well as to implement agreements. Secondly, Aid
for Trade is needed for economic infrastructure. This basically refers to investing in
infrastructure such as roads, ports, telecommunications, energy networks, that are needed to
link products to global markets.** Simply put, Aid for Trade is meant to facilitate effective

trade capacity for developing countries.

190 gee First Global Aid for Trade Review-Geneva. Available at: http://www.wto.org/. (accessed on 07/08/08)
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In Sub-Saharan Africa, alone, the annual infrastructure needs are $17-22 billion a year,
while spending is about $10 billion."** Clearly, most developing and least developed
countries in Sub Saharan Africa cannot afford to meet such expenses. Kenya and Zambia for
instance, may wish to direct the little resources available to other more pressing needs.

These countries are still grappling with poverty as well as HIV and AIDS challenges.

The third area where Aid for Trade is needed is productive capacity building. This entails
strengthening economic sectors from improved testing laboratories to better supply chains

and eventually to increase competitiveness in export markets.'*®

And finally, adjustment assistance, as the name suggests, refers to the help provided with
any transition costs from liberalization, preference erosion, loss of fiscal revenue, or

declining terms of trade.*®

2.3.2.1 KENYA’S EXPERIENCE WITH AID FOR TRADE
Kenya’s cut flower sector has seen a growth rate of 35% annually over the last 15 years,

197 As a result, there have been investments in new cold

partly because of Aid for Trade.
storage and transportation facilities, improved cargo facilities at Nairobi Airport, more
efficient air transportation and increased frequency of flights and of course technology

transfers.

However, flower exporters still face major obstacles, including; inability to meet certain
international standards, such as the SPS requirements for the maximum pesticide residue.
Other obstacles include, deteriorating road and rail networks as well as backsliding on the

competitiveness of air freight.'*®

From the foregoing, it is observed that if Kenya is to fully benefit from Aid for Trade there
is need for support to invest in developing her human, institutional, physical and

technological capacities.

194 | bid.

1% | bid.

1% | big.

197 See Aid for Trade. Available at: http://www.agritrade.org/events/speeches/zambia/Setipa.pdf-accessed on
12/01/09

198 1hid.
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In addition, the majority of Kenya’s poor gain their livelihoods from the agricultural sector
and / or in small and medium enterprises (SMEs) and face a wide range of constraints to

expanding production and trade.**

The majority of producers in Kenya’s agricultural sector are thus small-scale and usually
with limited inputs such as tools, technology and capital, which constrain their production.
They also struggle to get their goods to the market due to poor road and transport facilities.

This has worsened following a decline in the proportion of both public and aid investment in

this sector®®

and Aid for Trade needs to help reverse this decline and address these
constraints if it is to promote agricultural development and the competitiveness of Kenya’s

agricultural exports on the world market.

Past experiences in Kenya indicate that, investments in trade related infrastructure have all

too often focussed on the top end of the production chain, **

that is, getting goods out to
export markets. Whilst this is important it has all too often failed to support grassroots
producers to be integrated into supply chains and stimulate export producers to use local

inputs.

Aid for Trade needs to address this imbalance if it is to effectively enhance Kenya’s trade
capacity and thereby its participation in the multilateral trading system.

Aid for Trade has produced little result for Kenya mostly because of the lack of aid
management skills and coordination, as well as insufficient planning by the government of
Kenya. Suffice it to say that Kenya needs to improve and streamline the processes for
planning, monitoring, coordinating, tracking and reporting on international aid flows and

activities.

In this regard, there is a need to strengthen the capacity of institutions such as the National
Monitoring and Evaluation Unit (under the Ministry of Planning and National Development
of Kenya) which is charged with the function of monitoring and evaluation of foreign aid. In

addition, the department of external resources under Kenya’s Ministry of Finance is in need

1% See Victor O Kenya’s experience with Aid for Trade. Available at: http://www.cuts-london.org/. (accessed on
12/11/08)

290 1bid.
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of technical and financial support to better manage aid and private capital flows to maximize
the benefits provided by Aid for Trade.

2.3.3 INTEGRATED FRAMEWORK/ENHANCED INTEGRATED FRAMEWORK
(EIF)

“The Integrated Framework (IF) is an international initiative through which the International
Monetary Fund (IMF), International Trade Centre (ITC), United Nations Conference on
Trade and Development (UNCTAD), United Nations Development Programme (UNDP),
the World Bank and WTO combine their efforts with those of LDCs and donors to respond
to the trade-development needs of LDCs.”?® The major objectives of the IF include
mainstreaming trade into national development plans, such as the Poverty Reduction
Strategy Process (PRSP), and to facilitate the coordinated delivery of trade-related

assistance.?*®

This is meant to assist LDCs in addressing their supply-side constraints in order to enhance
their capacity to become full and active players as well as beneficiaries of the multilateral

trading system.

The Hong Kong Ministerial Conference called for an enhanced Integrated Framework to be
launched by 31 December 2006.2** The enhanced Integrated Framework (EIF) is an
initiative to provide trade-related technical assistance to the world’s poorest countries as a

means of integrating them more fully into the multilateral trading system.

EIF was created in order to support governments in LDCs to successfully integrate trade
into their development strategies in order to stimulate economic growth and reduce poverty

on a sustainable basis.

Accordingly, in October 2008, the EIF established an executive secretariat charged with the

functions of supporting governments in managing the enhanced IF process, as well as

202 See the Integrated Framework for Least Developed Countries (LDCs): how does it fit into aid for trade?
Available at: http://www.wto.org/. (accessed on 12/01/09)
203 H
Ibid.
204 See WT/MIN (05)/DEC Para 57 of the “Ministerial Declaration”. Doha Work Programme. 22 December 2005
57




provide assistance to national focal points and national implementation structures.?®
According to the WTO Annual Report of 2008, there are now 46 LDCs, Zambia inclusive,

that are beneficiaries of the EIF.

2.3.3.1 ZAMBIA AND THE ENHANCED INTEGRATED FRAMEWORK

The Zambia National Implementation Unit is responsible for the implementation of the EIF
in Zambia. This unit falls under the Ministry of Commerce, Trade and Industry. EIF has not
been a successful tool to address trade capacity constraints Zambia is currently facing. This
failure is mainly attributed to the lack of political involvement both at Parliamentary and
Ministerial levels, the consequence of which is a difficulty in getting buy-in and political
support needed to mainstream the IF into the budget process and thus into the national plan

for development.

Additionally, the Zambian government faces human and institutional capacity constraints.
There is simply not enough staff to deal with all foreign trade issues (regional, bilateral,
Economic Partnership Agreements (EPAs), and the WTO, among others). Staff retention is
a general problem for the civil service as a result of poor service conditions. Economic
hardship is equally to blame because most of the trained trade officials usually end up

leaving government for greener pastures.””

Most co-operating partners have a very limited understanding of Trade Related Issues.
Zambia is particularly affected by constant staff changes in donors and agencies, with four

facilitators for the IF in two years.?”’

The lack of meaningful participation of the private sector has hindered the implementation
of the EIF and consequently prevented Zambia from reaping the benefits under the EIF. In
addition, the Zambian government faces the challenge of conflicting demands and structures
of other trade-related initiatives such as JITAP, the EU Development Fund (EU EDF), the
US Millennium Challenge Account (US MCA).”®® This is usually a problem if there is

205 See “the enhanced integrated framework.” Available at: http://www.wto.org/. (accessed on 16/09/08)

206 5ee Tembo D, How Can Enhanced Trade Capacity and Coordination Help Increase Integration? Available at:
http://www.integratedframework.org/. (accessed on 18/01/09). See also the Annual Report 2007, Ministry
of Commerce, Trade and Industry Zambia, at 12.

zz; See http://www.un.org/africa/. (accessed on 15/01/09)
Ibid.
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inadequate articulation of the issues affecting the country and more often than not areas of
national priority are not identified before making critical decisions. In this regard,

opportunities provided by initiatives such as EIF are not fully utilised.

The implementation of the EIF has yielded little results in Zambia also because of the lack
of good governance; the problem of corruption as discussed in Chapter One, has seriously

hindered development leading to a huge loss of opportunities.

For example, there is currently a public outcry that the new Zambian President Mr.Rupiah
Bwezani Banda has appointed an unprecedented number of ineligible people to the civil and
public service. The Zambian people have lamented that the president has apparently thrown
prudence to the wind by giving government jobs to the unqualified and incompetent
individuals who campaigned for him. Most of these, if not all, are cadres, his relatives and
friends from outside the civil or public service. Some of the individuals the president has
appointed to high positions such as minister or permanent secretary seriously lack civil

service eligibility and professional experience for their positions.?*

If people in critical decision making positions are not selected on merit, but on political
inclinations or tribal lines, this is likely to result in a poor policy environment with
retrogressive implications on the economy. The benefits of the EIF will only be harvested

where the economic and political environment is right.

2.3.4 JOINT INTEGRATED TECHNICAL ASSISTANCE PROGRAMME (JITAP)

The Joint Integrated Technical Assistance Programme (JITAP) was developed as a response
to needs expressed by Trade Ministers of the African Union for assistance from the
international community to help strengthen their capacity to participate meaningfully in

trade negotiations and integrate into the new Multilateral Trading System (MTS).?%°

JITAP is essentially a capacity building programme serving three objectives, to wit:
developing national capacity to understand and address the implications of the new

Multilateral Trading System (MTS), building capacity to implement legislation and take the

209 5ee Zambian news, politics, economics and society. Available at: http://maravi.blogspot.com/. (accessed on
09/01/09)
210566 UNCTAD/DOM/EPU/2007/ 12. Available at: http://www.unctad.org/. (accessed on 12/12/08)
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needed measures to conform to undertakings under the MTS in the most beneficial way, and
enhancing the readiness of national exporters to take advantage of trading opportunities.***

JITAP follows a Joint and Integrated Approach: it is jointly developed, coordinated and
implemented by three agencies, UNCTAD, WTO and ITC, each having different trade-

related specializations

During 2006-2007, the programme covered sixteen African countries, namely, Benin,
Botswana, Burkina Faso, Cameroon, Cote d'lvoire, Ghana, Kenya, Malawi, Mali,
Mauritania, Mozambique, Senegal, Tunisia, Uganda, United Republic of Tanzania and
Zambia. The estimated budget was close to $24 million. The sixteen countries represent a
careful balance among LDCs, non-LDCs, different sub-regions of Africa, and different

linguistic groupings.?*?

2.3.4.1 THE PERFORMANCE OF JITAP IN KENYA (YEARS 2003-2007)
In Kenya, the Ministry of Trade and Industry (MoTIl) has been the focal point for JITAP,
and JITAP activities are managed by the External Trade Unit under MoT].

JITAP has been ‘partially significant” on Kenya’s efforts to mobilize resources for the
multilateral trading system activities thereby setting trends for other trade —related technical
assistance (TRATASs) to follow. It has been constrained to a ‘moderate’ extent by:
insufficient staff, heavy workloads and competing priorities; insufficient ‘know how” among
those managing activities; and a lack of coherence across TRATA initiatives.”*® Further,
there is a general lack of coordination between the public sector organizations, academia,

non-governmental organisations/civil society and the donor community.

JITAP has not produced the intended results in Kenya mostly due to internal
disorganisation. For instance, there is a general lack of information dissemination due to
infrastructural constraints. The National Enquiry Points, which are expected to provide

information on the MTS and trade issues of key interest to exporters in Kenya, are

211 ypi

Ibid.
212 ee “the World Trade Organization, Support to Nepad.” Available at: http://www.un.org/africa/. (accessed on
15/01/09)
213 See JITAP final report 2007/Kenya. Available at: http://www.jitap.org/reports/kenya/. (accessed on
07/01/09)
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inefficient. As such information on the SPS which may be crucial to fish exporters in Kenya
is not readily available. Currently, the National Enquiry Point*** on SPS issues (NEP-SPS),
which was formed in 2004 is non-functional, and so is the National Enquiry Point on the
General Trade in Services (NEP-GATS).?*®> The National Enquiry Point on the Technical
Barriers to Trade (NEP-TBT) faces serious financial constraints and has no capacity to
contain the high and growing volume of TBT enquiries.*® Consequently, enquiries on SPS,
TBT or GATS go unanswered and this has devastating implications not only on the affected
producers and exporters but on Kenya’s performance in the multilateral trading system. In
this regard, there is an urgent need to enhance the information dissemination by improving
the capacity of the national enquiry points through adequate funding in this case as well as

specific technical support.

The other constraints on the progress of JITAP are the complexities inherent in the
formulation process (including long bureaucratic and legal procedures). For instance,
JITAP’s influence on the larger enabling environment for strategy development,
Partnerships/working groups have formulated policy recommendations (six to date) aimed at
improving supply capacities and enhancing trade policy. In all six cases, the results of this
work have made moderate contributions. To date, none of the finalized strategies have been

implemented.?’

Therefore, the government of Kenya needs to ensure that capacity building programmes are
prioritised in its national budget as well as in its national development plan in order to

maximise the benefits JITAP presents.

2.3.4.2 JITAP PERFORMANCE IN ZAMBIA (YEARS 2003-2007)
In Zambia, JITAP has been managed by the JITAP Country Focal Point under the Ministry

of Commerce Trade and Industry.?®

2 NEP is responsible for providing answers to questions relating to the measures, various procedures regarding
control, inspection, risk assessment etc. It is also concerned with a country’s participation in international and
regional organisations, bilateral or multilateral arrangements. See Das B L (2000): The World Trade
Organisation-A Guide to the Framework for International Trade, at 136.

215 i
Ibid.

218 1n 2004 and 2005 the NEP-TBT received over 300 enquiries and this is expected to go up. See
http://www.jitap.org/reports/kenya/. (accessed on 07/01/09)

217 A
Ibid.

218 See JITAP performance in Zambia. Available at: http://www.jitap.org/zambia/. (accessed on 07/01/09)
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With regard to the information on the Multilateral Trading System (MTS), there are four
national enquiry points (NEPs) and three reference centres (RCs) are established though one
remains to be officially launched and at least three more face operational constraints; most

notably a lack of budgetary resources and dedicated, trained staff.?*°

Generally, most information points lack capacity to promote their services both in terms of
communication infrastructure and knowledge of the materials that are available. All but one
information points have reliable internet connection and are networked, albeit in an ad hoc

manner.

This being the case JITAP has seen very little positive results in Zambia.

It is worthy of note though that at least 28 men and 13 women have participated in MTS related
training provided jointly by ITC, UNCTAD and WTO. To date, there is only one MTS related
professional network in place (a positive development since 2006) but as yet without a work

plan.??°

On the whole, however, there remains a lack of proper expertise in international trade/WTO
matters and a paucity of financial resources with which to provide the scale of training
required. Overall, it appears that JITAP has not been able to generate a critical mass of MTS

knowledge providers.

Although JITAP has to a small extent provided support to the horticultural sector (fresh
vegetables, flowers, honey and cotton), progress in this sector has been heavily hampered by

lack of access to market analysis tools and supply capacity information.

At a regional level the participation of private sector bodies has been less than satisfactory
in many countries, and is seen as a concern in many African countries including Kenya and
Zambia. The preparation of technical inputs also faces challenges in some countries, as they

are not translated into country priorities.??* Therefore, the technical inputs from developed

219 |bid.
220 |bid.

221 See JITAP final report 2007/Kenya/Zambia. Available at: http://www.jitap.org/reports/kenya/. (accessed on
07/01/09)
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countries are of limited use, and on this score JITAP has not adequately facilitated the

integration of these countries into the multilateral trading system.

2.3.5 CONCLUSION
This chapter attempted to examine the various GATT/WTOQO provisions relating to trade
capacity in relation to developing and least developed countries. In particular the concept of

special and differential treatment (S&D) was analysed.

It was observed that most developing countries are at widely differing stages of economic
development with the effect, for example, that application of the same set of rules to China and

Kenya would create inequitable results.

On this account it has been submitted that it is crucial for S&D treatment provisions
incorporated in the GATT/WTO Agreements to be strengthened in order to make them more

precise, effective and operational.

It was further observed in this Chapter that most S&D provisions are couched in hortatory
language and do not create any enforceable obligations, and as such are inadequate to facilitate
the integration of developing countries in the multilateral trading system. It is, therefore,
imperative that developing countries be assisted in enhancing their negotiation capacity in order
to implement coherent trade policies to derive significant benefits from the multilateral trading

system.

It is thus far concluded in this Chapter that the greatest obstacle to the integration of African
countries in the multilateral trading system is supply-side constraints and that on current
evidence, the special and differential treatment provisions in the GATT/WTO agreements

have not adequately addressed this problem.
This Chapter also examined the GATT/WTO trade capacity building initiatives, as including

Aid for Trade, Enhanced Integrated Framework (EIF) as well as the Joint Integrated

Technical Assistance Programme (JITAP).
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In discussing the EIF and JITAP, it was established that, while the EIF has a broader focus
on the macro policy environment, donor coordination, internal trade aspects, and trade
infrastructural needs; JITAP’s main objective is institutional trade capacity and targets
African LDCs and non-LDCs. It is also delivered at regional and sub-regional level, owing

to its joint integrated approach.

It is concluded at this stage that these are good initiatives that can genuinely help to build
the trade capacity of developing countries and LDCs and having the potential to facilitate
their full participation in the multilateral trading system. Fully-fledged JITAP programme in
African LDCs would make an important contribution to strengthen their overall trade

capacity, a goal that will be pursued through the EIF.

However, as illustrated by the Kenya and Zambia examples, implementing these initiatives
has been the major challenge. Firstly, these countries do not have the capacity to implement
the initiatives. The constraints in this case cut across various issues, which include; lack of
the necessary infrastructure, lack of resources, inadequate and unpredictable funding by
donors, poor planning and coordination on the part of the beneficiary countries, a lack of
political will and poor governance, and generally very low levels of private sector

participation.

It is apparent that, considerable work is required in these countries, to augment trade
capacity across all ministries and government departments that are involved in trade and

trade related issues, and also within the private sector.

Thus, in the short to medium term, it is necessary to increase capacity in government and
among stakeholders to address existing trade policy issues, negotiations and training needs.

This of course requires capacity to conduct the necessary economic analysis.

It is thus concluded at this stage that the GATT/WTO initiatives can only produce
successful and meaningful results if the beneficiary countries have the capacity to
implement the programmes. In addition, the capacity building initiatives would produce

more positive results if they targeted areas that genuinely and critically need their
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intervention, and this has to be in an environment that is economically and politically right

and proactive.

Suffice it to also state that the GATT/WTO initiatives are not adequate to address some of
the trade capacity constraints. In as much as African governments need support in
addressing governance challenges; they are to do the most work in ensuring that the trade
policies are appropriate and most important, that transparency and accountability are
guaranteed. As long as good governance is embraced, the active participation of the private

sector is inevitable and necessary.
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CHAPTER THREE

A BRIEF DISCUSION OF THE NEPAD, ACBF AND AGOA INITIATIVES

It is intended, in this Chapter, to briefly discuss the New Partnership for Africa’s
Development (NEPAD), the African Capacity Building Foundation (ACBF) and the African
Growth and Opportunity Act (AGOA) initiatives, and evaluate their contributions to trade
capacity building in Africa and how African countries can maximize the benefits provided
by these initiatives, with particular attention given to Kenya and Zambia. In delving into the
discussion of the foregoing initiative, the question that is sought to be answered, therefore,
is “how can Africa maximise the benefits under these initiatives in order to attain the
necessary trade capacity needed for effective participation in the multilateral trading

system”?

3.1 THE NEW PARTNERSHIP FOR AFRICA’S DEVELOPMENT (NEPAD)

3.1.1 ORIGINS OF NEPAD

The New Partnership for Africa's Development (NEPAD) is an economic development
program and initiative of the African Union (AU). NEPAD was adopted at the 37" Session
of the Assembly of Heads of State and Government in July 2001 in Lusaka, Zambia. It was
launched in Abuja, Nigeria in October 2001, when African leaders, (among them, the
former president of South Africa, Mr. Thabo Mbeki, presidents Abdoulaye Wade of
Senegal, Abdelatif Bouteflika of Algeria, Olusegun Obasanjo of Nigeria and Hosni
Mubarak of Egypt), met in Abuja, Nigeria.’*?

It is worth noting that NEPAD is the outcome of the continuing search by African leaders
for Pan-African structures that have the potential to bring about the social and economic
transformation of the continent. It is a vision and strategic framework for Africa’s renewal.

In basic terms NEPAD is an undertaking by African leaders to eradicate poverty and spur
sustainable economic development by participating actively in the world economy. It is a

d 92223
l

“new framework of interaction with [the] rest of the worl and one that is “based on

222 See Organisation of African Unity (OAU), The New Partnership for Africa’s Development (NEPAD), Addis
Ababa, (October 2001).

22See The New Partnership for Africa’s Development (NEPAD), at para.48. Available at:
http://www.touchtech.biz/nepad/files/documents/nepad/. (accessed on 11/10/08).
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Africans setting their own agenda,”?**

1225

a long-term vision of an African-owned and African-

led development programme.

NEPAD recognises the potential and benefits of globalization. Accordingly the NEPAD

document??®

states that globalization has resulted in opportunities for lifting millions of
people out of poverty, except that Africa has not reaped these benefits due to lack of
capacity to compete effectively on the global market. Additionally, the absence of fair and
just global rules through which the strong have been able to advance their interests to the
detriment of the weak, especially in the areas of trade, finance and technology, has been

cited as another reason why Africa has not reaped the benefits of globalisation.?*’

NEPAD takes the deliberate strategy of promoting Africa as a favourable destination for
foreign direct investment through initiatives on good governance and fiscal responsibility.??
The NEPAD idea embraces the understanding that global trade and investment are crucial
engines for growth, and increasingly play a vital and pivotal role in any meaningful effort

that seeks to ensure faster development in, and for Africa.?*®

In this regard, NEPAD, from the outset, stressed certain principles: African ownership and
leadership, accelerating and deepening regional and continental economic integration,
building the competitiveness of African countries and the continent, and negotiating a new

partnership with the industrialized world.?*

The NEPAD idea is anchored on the determination of Africans to extricate themselves and
the continent from the malaise of under-development and exclusion in a globalizing
world.?'Undoubtedly, NEPAD can be a useful vehicle for capacity building and technical

assistance programs can be sourced and implemented through it. This is because, a solid

224 |pid.

225 |bid. at para.60.

226 5ee The New Partnership for Africa’s Development (NEPAD), at Para. 32, opcit.

227 |bid, para.33

2285ee Mosoti V, The New Partnership for Africa’s Development: Institutional and Legal Challenges of
Investment Promotion. San Diego International Law Journal (2004) Vol 5, at 145.

229 5ee The New Partnership for Africa’s Development document, opcit.

205ee Ngcukana C, “NEPAD: Three Years of Progress”, paper presented at the CCR-CPS Policy Seminar: The
AU/NEPAD and Africa’s Evolving Governance and Security Architecture, Johannesburg, 11-12 December 2004.
231 See NEPAD, opcit, at para.1
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secretariat, with a corps of well qualified and competent professionals can serve as the
intellectual nerve centre for forging continent-wide common positions on global trade and
investment promotion. Evidently, this would enhance the negotiation muscle for developing

countries and LDCs in Africa.

NEPAD can be a vital tool for Africa firstly, because it recognises and takes into account
the diversity and variations in development levels in the continent. In this regard, it places
very high premium on regional cooperation and integration. Secondly, if it is fine-tuned to
be consistent with the paradigm strategy and policy framework based on four fundamental
principles, which include; self-reliance, national and collective self-sustainment, democracy

and sustainable human development.

It is important, however, that NEPAD presents a discernable vision of development with an
integrated agenda for its realisation, as in the case of the Lagos Plan of Action.”**In the
circumstance, NEPAD needs to accord high priority to development and manufacturing, in
addition, it must place emphasis on serious macro-economic analysis. Once development
transformation through wealth creation becomes NEPAD’s primary concern, the centrality
of domestic savings and the imperative of the reduction of capital wastages and of plugging
capital leakages would be prioritised. Inevitably, this would lead to high and sustainable
continent-wide economic growth; reduction in poverty and inequality; diversified
productive capacities; enhanced international competitiveness and increased exports; and a

more cohesive continent through integration.?*®

It has been argued that, NEPAD has tremendous capacity to significantly increase Africa’s
level of participation in the multilateral trading system, by increasing its competitiveness as
well as increasing foreign direct investment inflows into Africa.”* This arises from the fact
that NEPAD is developed, owned and managed by Africans, in keeping with the idea of an
African renaissance, which has its roots in a uniquely African perception and

intellectualisation of global issues.

232 5ee Onimode B et al, African Development and Governance Strategies in the 21% Century, (2003), at 240.
233 ..
Ibid.
**See Akokpari J etal (eds), The African Union and its Institutions, at 213.
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This section of the Chapter endeavours to evaluate the contributions of the NEPAD
initiative to trade capacity building in Africa. It shall examine how African countries like

Kenya and Zambia, can maximise the benefits the NEPAD initiative is endowed with.

3.1.2 NEPAD'S NARROW EMPHASIS ON FOREIGN DIRECT INVESTMENT
(FDI)

A review of literature reveals that some scholars have argued that NEPAD is based on a

narrow and tapered neo-classical economic model and strategy parading as a developmental

paradigm; and that the economic dimensions of NEPAD, with its over-reliance on FDI, are

based on misplaced and warped strategies, and built more on hope instead of clear policy

calculations.®® These scholars have concluded that, an obsession with or over-reliance on

FDI cannot bring about development in Africa.*®

Further, they argue that NEPAD is deeply free-market oriented, committing itself to
establish the conditions that would enable the foreign capitalist community take rational
business decisions to make long-term investments in Africa.”®’ Indeed, this may not be
feasible in a Pharisee society of self-interest, where the rich and the powerful are getting
richer and more powerful and the poor and powerless are becoming poorer and

marginalised.

Additionally, the view held by many critics is that NEPAD does not posit a real and credible
development strategy for Africa, as it heavily relies on the idea of massive injections of FDI
as a substitute to development; one of the major flaws is that it does not encourage genuine
development on the national, sub-regional, and continental fronts.Z*® In this regard, NEPAD
can learn significant lessons from preceding African initiatives such as the Lagos Plan of
Action, which places huge emphasis on intra-Africa economic cooperation and agricultural
industrialisation, as well as lessening dependency on extra-African resources and

largesse.?*®

2% |pid.
2% |pid.
27 \bid, at 214.

238 See Akokpari J, ibid.
2% | bid.
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However, these critics should recognise that, beyond the narrow focus on FDI, there have
been important developmental elements put on NEPAD’s agenda. As earlier alluded to,
there is a serious policy strategy to try to extract commitments from the industrialised
powers by forging a new partnership with them.?*° Indeed the NEPAD strategies have
insisted that the countries of the North should underwrite ‘new’ African initiatives through
debt relief, increases in levels of overall development aid (ODA), support for infrastructural

development, and promotion of FDI.2*

3.1.3 NEPAD AND AFRICAN STATES

Notwithstanding its potential, NEPAD faces a lot of challenges, which seriously undermine
its effectiveness and efficiency in realizing its objectives. Topping the list is the lack of
political will on the part of many African states, which remain reluctant to live up to
NEPAD’s commitments, as well as divisions and political differences over NEPAD.?*

Some African leaders have simply refused to embrace NEPAD.

For example, some countries, such as Zimbabwe and Libya, regard NEPAD as a Western
ploy, and have openly campaigned against it.*** These countries have argued that NEPAD is
inspired by the IMF and World Bank strategies of structural adjustment programmes
(SAPs), trade liberalization that continue to subject Africa to unequal exchange, and
strictures on governance borrowed from the practices of western countries and not rooted in

the culture and history of the people of Africa.**

More recently, NEPAD has also been criticized by some of its initial backers, notably
Senegalese President Abdoulaye Wade, who accused NEPAD of wasting hundreds of
millions of dollars and achieving nothing.?*> Northern Africa has largely been a distant
observer of the NEPAD process. In this vein, for instance, although President Hosni

Mubarak of Egypt is listed as a member of the NEPAD Heads of State Implementation

240 |pid.
241 \hid, at 215.

22 |pid.
3 |bid.

244 see Akokpari J, ibid.
2% See Diadie B, “Senegalese president slams NEPAD”. Available at: http://www.iol.co.za/. (accessed on
17/10/08)
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Committee, he has never attended a single meeting of that committee.?*® Regrettably also,
Morocco, another country whose economic strength would have made it a key player in the
NEPAD process, is not a member of the AU and is, by necessary implication, absent from
the NEPAD process.

Unfortunately, the lack of acceptance of NEPAD among some African states has affected
the progress of vital projects under this initiative. For example, recently, the NEPAD Broad
Band project, which aims to connect all African countries to a broad band infrastructure
network, (in order to reduce the high cost of communication and broadband services
including the cost of bandwidth), has run aground after failing to secure the support of a

critical mass of countries for the plan's policies and conditions.

In particular, the Kenyan Government, despite being the seat of the project’s secretariat,
refused to sign the Protocol for the NEPAD Broadband infrastructure and announced that it
will support the building of a separate cable.?”” Out of 53 African countries, only 12
countries have signed up for the project and there is no indication that the other countries

will soon back it.?*8

Zambia has so far not benefited much from NEPAD. For instance, no single project under
the Zambia NEPAD Action Plan (ZNAP) has been launched as yet and a fully- fledged

secretariat has also not been established.?*

ZNAP projects include a number of programmes, namely; the Zambia-Angola Rail and
Road Link, new oil refinery establishment, strategic fuel reserve establishment, liquefied
petroleum gas (LPG) promotion, the pineapple and cassava commercialization, low cost

irrigation promotion, and food fortification.

246 See declaration on the Implementation of the New Partnership for Africa’s Development, opcit , para.11.

247 See Southwood R, “EASSY Parties in disconnect over end of the beginning”. Available at:
http://www.mybroadband.co.za/. (accessed on 11/01/09.

248 See Malakata M, “Africa’s NEPAD broadband project falters”. Available at:
http://www.computerworld.co.ke/articles. (accessed on 11/01/09)

2% See Nazare F, “SADC regional infrastructure projects”. Available at: http://www.triomedia.co.za/. (accessed
on 11/01/09)
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If implemented, these projects would help the nation’s existing potential in all sub-sectors of
the economy. The programmes under NEPAD have a high potential to generate accelerated

and sustainable levels of economic growth.

Therefore, it is imperative that the Zambian government becomes actively involved with,

and ensures that there is appropriate, sufficient and effective investment in these projects.

3.1.4 NEPAD AND THE CIVIL SOCIETY
NEPAD has not received any blessings from the civil society in Africa. The position held is
generally that NEPAD is mainly concerned with raising external financial resources,

appealing to and relying on external governments and institutions.?*

In addition, the civil society of Africa is of the view that, NEPAD is a top-down
programme driven by African elites and drawn up with the corporate forces and institutional
instruments of globalisation, rather than being based on African peoples’ experiences,
knowledge and demands.®* The argument advanced by the Zambia Congress of Trade

k252

Unions and the Kenya Debt Relief Network® is that a legitimate African programme has to

start from the people and be owned by the people.

Consequently, the civil society in Africa, have equally campaigned against NEPAD. For
example, the African Social Forum in Mali, and the jointly held conference by the Council
for Development of Social Science Research in Africa (CODESRIA) and the Third World
Network in Accra both held in 2002, drew attention to the flaws of NEPAD and the extent
to which the people of Africa, particularly women, will be marginalised even further by the

plan.?*®

Part of the problem in this rejection was that the adoption process of NEPAD was

insufficiently participatory; civil society was almost totally excluded from the discussions

250 See para. 3 of the African Civil Society Declaration document of 8 July 2002. Available at:
http://www.fntg.org/. (accessed on 16/12/08)
1 bid.
252 See The African Civil Society Declaration on Nepad, “We Do Not Accept Nepad!! Africa Is Not For Sale!!”
Available at: http://www.urif.org/. (accessed on 16/12/08)
258 5ee Akokpari J etal (eds), The African Union and its Institutions, at 236.
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which led to its adoption. The poor quality of the actual NEPAD document, it is argued, is

to some extent a reflection of this lack of consultation.

Undoubtedly, the architects of NEPAD have faced intense criticisms for violating the
human rights of their citizenries on a large scale. This refers to what was sometimes
described as a ‘genocidal’ HIV and AIDS policy in South Africa and rampant
civil/military/religious oppression in Algeria and Nigeria.®®* Many people can no doubt
remember how, in January 2002, Nigerian police tear gassed a non-violent demonstration of
workers protesting against fuel price increases and arrested members of the Nigerian Labour

255

Congress.” Mr Obasanjo was equally said to have committed election fraud in the 2003

general elections.?*®

In this regard, the NEPAD notion of partnership has been dismissed as being insignificant,
unless the playing field is level and each partner is treated with dignity and on equal

terms. %’

Worse still some critics have stated that NEPAD lacks the necessary dosage of legal and
institutional grounding necessary for an initiative of its influence. The view taken in this
regard is that it was a mistake to place NEPAD under the unwieldy umbrella of the AU.?*®
In this regard, it has been argued that the NEPAD must be extricated from the AU and

imbued with a legal and institutional life of its own.

It is also important that, NEPAD be regionally balanced and shun any indication of control
by any single country, if it is to be accepted as an independent credible inter-governmental

investment promotion strategy, and vehicle for Africa’s much needed economic growth.

254 See Nabudere D, NEPAD Needs a More Introspective Approach, Sunday Independent, South Africa (27
October 2002).

2% bid.

2% See Taylor I, NEPAD, Towards Africa’s Development or Another False Start? (2005), at 51

57 See Akokpari J etal (eds), The African Union and its Institutions, at 232.

2% See preamble to the declaration on the implementation of the New Partnership for Africa’s Development
(NEPAD). Available at: http://www.african-union.org/. (accessed on 11/10/08)
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3.1.5 HOW CAN AFRICA MAXIMISE THE BENEFITS UNDER NEPAD TO
ENHANCE ITS TRADE CAPACITY?

As a starting point, it is undoubtedly imperative that Africa unites and embraces the NEPAD
initiative, with a view to transforming it into a genuine developmental programme. In this
regard, African states must move away from NEPAD’s neo-classical contours, as well as
coupling its external focus with greater emphasis on intra-African solutions, while creating

space for active civic engagement in policy and governance processes.

African states, Kenya and Zambia inclusive, will have to stress genuine home grown
strategies, particularly in the areas where Africa has comparative advantages, such as
agriculture, infrastructure development, and indeed bolster intra-African trade and

investment.

NEPAD should be able to garner the support of all stake holders and civil society once it is
seen as a genuine initiative which will not exacerbate Africa’s dependence and
dispossession but rather deepen democracy and popular participation in the fragmented
continent that Africa is. The ultimate truth is that, oppositionalism and protest alone cannot
bring about change and turn the current plans and programmes®® in to the much needed

economic development.

It is submitted therefore, that African governments and civil society alike need to seriously
consider engaging each other for purposes of accelerated development; and this is what

policy and governance involves.

African states, as illustrated by Kenya and Zambia’s international trade statistics,?®° have not
and do not effectively participate in the multilateral trading system. It is also evident that
African states lack the capacity to ensure that countries of the industrialised north live up to
their significant commitments in the areas of, inter alia, trade concessions, debt relief, and

market access in favour of developing and least developed countries.?*

259 See Stiglitz, Globalization and its Discontents, at 9.

260See Mwega, Final Report Prepared for an AERC Collaborative Project on Africa and the World Trading
System. Available at: http://www.unctad.org/. (accessed on 16/01/09) and also Zambia and the Multilateral
Trading system: The Impact of WTO Agreements, Negotiations and Implementation. Awvailable at:
http://www.unctad.org/en. (accessed on 11/01/09).

%81 See stiglitz opcit.
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It is therefore crucial that this gap be addressed as matter of urgency and necessity.

Developed countries would perhaps be more appreciative if Africa could hold itself
politically and economically accountable and competitive, thereby creating conditions for
the attraction of foreign capital to the continent, and as a consequence, the developed

countries should be able to give Africa greater access to their markets.

It is therefore not in dispute that NEPAD would be of greater value if it were effectively

and fully implemented.

While it is observed that the advantage with NEPAD is that it places a lot of emphasis on
partnerships,?®? Africa (with the exception of South Africa), unfortunately, has neglected the
south-south partnership. It is worthy of note that South Africa has been active in forming

partnerships, and has by far, the most sophisticated south-south strategy.”®®

For example, South Africa was key in the establishment of the India-Brazil-South Africa
(IBSA) Trilateral Forum the Afro-Asia Regional Solidarity Forum (AASROC) and the

Africa-Asia Strategic Partnership. %*

However, conventional wisdom holds that Africa cannot build strong south-south solidarity
on the back of one country, and therefore, more African countries, if not the whole of
Africa, need to enter the fray in as far as partnerships are in issue. South-South strategies are
crucial in ensuring that Africa and the South speak with one voice on key issues such as
trade and market access, debt relief, altering power relations between the North and South,
and restructuring global institutions to better serve their interests. Perhaps, on this score
NEPAD, is indeed a useful tool for Africa.

Africa relies, at present far too much on external resources, rather than placing emphasis on

intra-Africa initiatives.”® The major drawback could be corrected, in part at least, through

%62 See The New Partnership for Africa’s Development (NEPAD), at para.48. Available at:
http://www.touchtech.biz/nepad/files/documents/nepad/. (accessed on 11/10/08).

263 gee for example, Department of Foreign Affairs, Strategic Plan 2006-7, 2007-8, 2008-9, Presentation to the
Parliamentary Portfolio Committee on Foreign Affairs, 10 May 2006; also see Nazeem Mahatey, “Presidential
address to the G-8 Summit and its implications for the South”. Available at: http://www.igd.org.za/pub/g-
dialogue/official-view/presidential.html/. (accessed on 15/11/08)

264 See Akokpari J etal (eds), The African Union and its Institutions, opcit at 224.
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indigenising NEPAD and transforming it into a genuine development programme that is
held by Africa as a home-grown initiative. It is high time Africa embraced self-reliance;
financial aid is useful but cannot be available on a more sustainable basis. Africa, therefore,
needs to build its own capacity to absorb and spend resources. As such, there is an urgent
need to ensure that continental institutions possess the capacity to spend resources

effectively on proper development plans.

Undoubtedly, corruption has been yet another major drawback for Africa. Corruption denies
the private sector in Africa the equal opportunities to participate in, and contribute to many
developmental initiatives. It provides only those companies with influence, usually acquired

corruptly, to engage in business and so reduces the benefits of competitive business.

Corruption also diverts resources set aside for certain important projects to individuals and
in doing so it denies society an opportunity to experience meaningful development. For
Africa to appropriately pose real global competitive edge, African governments must

enforce proper fiscal discipline, hinged on good governance, integrity and accountability.

It is these principles that will advantage Africa in spurring sustained economic growth, and

in the long-term, Africa’s competitiveness in the global economy.

The Africa Peer Review Mechanism under NEPAD, as a tool of governance has been
formulated to ensure continual monitoring and self analysis.?®® It has a strong component of
engaging the citizenry in the quest for improved governance through sustained dialogue on
the key aspects of institutionalizing the principles of good governance. This is through
encouraging good political governance and democratic processes, sound economic

27 All of this aims at

management strategies and solid corporate governance frameworks.
ensuring a decent socio-economic environment for development in Africa. The reduction of

corruption within the continent remains firmly within the agenda of APRM and NEPAD.

265 i
ibid.

268 See Ongile G A, Transparency Watch; NEPAD. Available at: http://www.transparency.org/publications/.
(accessed on 16/12/08)

%67 See Taylor 1, NEPAD, Towards Africa’s Development or Another False Start? (2005), at 43.
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Nevertheless, NEPAD must not separate political governance from economic governance,

which are not only intertwined, but are both crucial for sustainable economic development.

Thus far, it is submitted that NEPAD is one initiative that must not go wrong. However, it
must place more emphasis on industrial development and manufacturing, as well as on the

importance of having in place sound macro-economic policies.

In the final analysis, NEPAD is an opportunity for Africa to participate in, and influence the
making of its own history?®® in so far as economic development is concerned, regardless of

its imperfections (actual or perceived) and the different takes on it by different players.

3.2 THE AFRICAN CAPACITY BUILDING FOUNDATION (ACBF)
ACBF was established on 9 February 1991 through the collaborative efforts of the African
Development Bank (ADB), the United Nations Development Program (UNDP), the World

Bank, bilateral donors and African governments.?®

It represents a response to the severity of Africa’s capacity constraints and the challenge to
invest in indigenous human and institutional capacity in sub-Saharan Africa. The mission of
the ACBF is to build capacity for sustainable development and poverty reduction in

Africa.?®

Initially, ACBF focused on providing financial and technical support to the building and
strengthening of Economic Policy Analysis and Development Management capacity in sub-

Saharan Africa. However, since January 2000 the Foundation’s mandate has been expanded,

%8 See Shadreck B.O, The Rule of Law, Human and Peoples’ Rights and compliance/Non Compliance with
Regional and international Agreements and standards by African States, prepared for presentation at the
African Forum for Envisioning Africa (26-29, April 2002). Available at:
http://www.worldsummit2002.org/texts/ShadreckGutto2.pdf/. (accessed on 17/10/08)

28° The current membership comprises the three sponsoring agencies; AFDB, UNDP, World Bank, the IMF which
joined the Foundation in April 2002, as well as the 41 African countries, and non African countries and
institutions, namely, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Canada, Chad, Cote d’ lvore,
Congo (Brazzaville), Democratic Republic of Congo, Denmark, Finland, France, Gabon, Ghana, Greece,
India, Ireland, Kenya, Madagascar, Malawi, Mali, Mauritius, The Netherlands, Niger, Nigeria, Norway,
Rwanda, Sao Tome and Principe, Senegal, Sudan, Swaziland, Tanzania, Uganda, UK, US, Zambia and
Zimbabwe. In addition Japan has contributed to the Foundation through the Policy Human Resources
Development (PHRD) Trust Fund at the World Bank. See Chifamba T. Multilateral Trade Negotiations: How

o Sensibly Must African Countries and Trade Negotiators Stand?-Some Lessons From WTO Experience, at 1.
Ibid.
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following the integration of the Partnership for Capacity Building in Africa (PACT)

initiative into its fold.?™

The expanded mandate of the ACBF seeks to provide an integrated framework for a holistic
approach to capacity building in Africa. In addition, to build a partnership between African
governments and their development partners, which allow for effective coordination of
interventions in capacity building and the strengthening of African’s ownership, leadership

and responsibility in the capacity building process.

Further, the expanded mandate of the ACBF seeks to provide a forum for discussing issues
and processes, sharing experiences, ideas and best practices related to capacity building, as
well as mobilizing higher levels of consciousness and resources for capacity building in

Africa.?’?

3.2.1 KENYA’S EXPERIENCE WITH ACBF

One of the major contributions of the ACBF interventions to Kenya is the support in the
establishment of the Kenya Institute of Public Policy and Research Analysis (KIPPRA).
KIPPRA was established in 1998 as an autonomous public institute. Its primary function is
to provide quality public policy advice to the government of Kenya and to the private

sector.?”

KIPPRA has over the years enhanced the capacity of the Kenyan Government and non-state
actors in the country to conduct policy analysis and research. In recognition of its
importance, the Kenyan Government instituted KIPPRA through an Act of parliament,
namely; the KIPPRA Act, which commenced on 1% February 2007 and whose new Board,
was appointed through Gazette Notice. The KIPPRA Act governs the operations of the
Institute.?”* The Institute is responsible for the preparation of an annual economic report to
be tabled before the National Assembly by the Minister for Planning and National

Development by March of every financial year. This continues to provide an opportunity for

?’L See Chifamba, ibid.

272 |pid.

23 An agreement for US $1.7 million was signed on 1 November 2003 and declared effective on the same date; it
is scheduled to close on 1% May 2009. See http://www.acfb-pact.org/. (accessed on 17/01/09)

7% |bid.
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the Institute to make a greater contribution to public policy in Kenya. To strengthen
managing for results, KIPPRA negotiated a performance contract with the Government of

Kenya.?"

KIPPRA has continued to contribute to the overall goal of improving public policy for
growth, equity and poverty reduction through macroeconomic policy analysis and research,
capacity building and networking. In particular, in performing capacity building of
Government officers, KIPPRA enhances their capacity to formulate and implement policy
and to absorb policy advice. Regarding the private sector and civil society stakeholders,
KIPPRA improves their understanding in the policy process for an effective lobbying in

implementation of policies.

Evidently, KIPPRA is helping to enhance Kenya’s trade capacity which is likely to improve

its performance in the multilateral trading system.

On 2" September 2005, the African Capacity Building and the Institute of Policy Analysis
and Research (IPAR), Kenya signed a Grant Agreement of US$12,000,000 for the third
phase (IPAR 111), geared towards the strengthening of capacity for economic policy analysis
and research in Kenya.?’®

Since its inception in 1994,%"’

IPAR has been at the forefront in conducting policy research
and analysis, building capacity of policymakers, promoting objective policy dialogue and
presenting viable policy alternatives to the government and development partners in Kenya.
IPAR has built solid relationships with a broad spectrum of stakeholders that include
government ministries and departments, local authorities, private sector entities,
parliamentarians, donors, academia and research institutions, civil society organizations, the

media, policy advocates and the general public, among others.?

215 |bid.

278 See Third Phase of The Institute of Policy Analysis and Research

) (IPAR 111). Available at: http://www.acbf-pact.org/. (accessed on 14/01/09)
" Ibid.

278 |bid.
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In 2004 a review was carried out of the IPAR Phase Il (2001-2005) and concluded that
IPAR had stabilized as a national policy center for policy analysis and research. The review
also highlighted the fact that IPAR had demonstrated effectiveness in promoting objective
policy dialogue with the various stakeholders. Hence IPAR is now in its third phase (2005-
2009).2"

Other successful projects under the ACBF include; the African Economic Research
Consortium (AERC) Collaborative Master’s Degree Program in Economics (a regional
program, which is based in Kenya), the AERC Collaborative Ph.D. Program (a regional

program, which is also based in Kenya).?*°

These have not only helped to upgrade the quality of evidence-based policy research in
Africa and influenced the content and scope of economic policies in the countries where
they are based, but have also produced sound analysts and development managers who have
gone on to become cabinet ministers, governors of central banks and prime ministers.?® The
training programs have increased the supply of a critical mass of high-caliber policy
analysts and development managers who are becoming, and will become captains of

development in the years ahead.

Further, ACBF has been instrumental in Kenya’s rural development and agricultural policy
reforms. For example, the ACBF has through the FARM-Africa’s Dairy Goat and Capacity
Building project directly assisted 1,050 very poor rural farmers (60% women) in 21 farmers’
groups in 10 locations in the Kitui and Mwingi districts of Eastern Kenya.?®* These districts
are characterised by high levels of poverty and the project’s principal aim is to reduce
poverty and insecurity in a sustainable way: very poor farmers are supported in building

their productive assets through dairy goat breeding.

2% See Third Phase of The Institute of Policy Analysis and Research

- (IPAR 111). Available at: http://www.acbf-pact.org/. (accessed on 14/01/09)
Ibid.

281 See Forlemu E N, The African Capacity Building Foundation. Available at: http://www.acbf-pact.org/.
(accessed on 11/01/09)

%82 See the Dairy Goat and Capacity Building Project (Kenya). Available at: http://www.farmafrica.org.uk/.
(accessed on 19/01/09)
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ACBEF is also involved in the preparation of Kenya’s national development plans and vision
documents to increase the quality of development policies and programmes that will

improve Kenya’s international competitiveness for sustainable economic growth.

It must be emphasised that although the ACBF is important, its programmes in Kenya have
not contributed much to this country in terms of globalization and trade policy. This is
mainly attributed to lack of funding and resource sustainability. KIPPRA in particular, faces
a lot of problems in relation to the retention of skilled staff, as a result of financial

constraints. In this regard, skilled members of staff have been difficult to maintain.®

3.2.2 ZAMBIA’S EXPERIENCE WITH ACBF
The presence of the ACBF in terms of capacity building efforts has also been felt in Zambia.

As earlier alluded to,?®

this has been mainly in the ACBF’s core competence areas, which
include: economic policy analysis and management; financial management and
accountability; strengthening and monitoring of national statistics; public administration and
management; strengthening of the policy analysis capacity of national parliaments; and

professionalization of the voices of the private sector and civil society.

On 23 August 2005, the ACBF and the Government of Zambia signed a Grant Agreement
meant to provide US$1.5 million, over a four-year period, to support the establishment of a
semi-autonomous Institute for Policy Analysis and Research in Zambia, thus, the Zambia

Institute for Policy Analysis and Research (ZIPAR).?®

The Institute’s main objective is to bolster economic governance and promote quality policy

analysis and policy formulation in Zambia.

ACBF’s support seeks to address the policy analysis needs in Zambia that are still weak.
Notably, between 1995 and December 2003, the ACBF assisted the Government of Zambia

in its efforts to build capacity in macroeconomic policy analysis and economic

283 See Presentation by KIPPRA at the Capacity building workshop for selected African research centres, held in
Bujumbura, Burundi; (29-30 May 2007). Available at: http://knowledge-sharing.uneca.org/. (accessed on
11/01/09)

284 See Chifamba, opcit.

285 See ACBF provides US$1.5 million to strengthen policy analysis and research capacity in Zambia (ZIPAR).
Available at: http://www.acbf-pact.org/. (accessed on 12/01/09)

81




management.?®® This assistance was provided through the Directorate of Macroeconomic
Policy Analysis in the Ministry of Finance and National Planning. ZIPAR will consolidate

the gains that were made in this first capacity-building intervention.

If the project is fully implemented, it will contribute to the development of: (i) an effective
public sector able to formulate sound economic policies in line with the medium- and long-
term objectives of Zambia; (ii) a better informed private sector and civil society to
effectively play their respective roles as development partners; and (iii) more effective
participation of civil society and the private sector in policy dialogue for equitable

distribution of the gains of growth in order to alleviate poverty.

3.2.3 HAS ACBF ADEQUATELY ADDRESSED THE TRADE CAPACITY
CONSTRAINTS KENYA AND ZAMBIA ARE FACING?

Although ACBF has been actively involved with Kenya and Zambia in terms of capacity
building, it has not adequately addressed the supply-side constraints the two countries
currently suffer from. Kenya and Zambia still lack both human and institutional capacity. It
is noted that appropriate and adequate institutional framework and infrastructure are the
foundation upon which successful project implementation is built. Further, it is noted, when
institutional capability is high and untainted by corruption and arbitrariness, the rate of

progress is accelerated.

For example there has been too little attention, respect and resources given to accountability
institutions such as the Anti-Corruption Commission in Zambia, the Auditor General’s
Office, the Investigator General of Zambia (Ombudsman’s office), Transparency

International, Zambia, the Zambia Police Services and the Judiciary.?®’

Accountability institutions need to be strengthened to hold public officials accountable and
to operate in a transparent manner. This will ensure that resources are effectively absorbed
and used for the intended purpose. Cambodia has taken this route, and is slowly but surely

scoring success.?®

%5 bid.
287 See Mwenda K, opcit.
288 See Cambodia: Enhancing Governance for Sustainable Development. Available at:

http://www.cdri.org.kh/webdata/. (accessed on 06/03/09)
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This is crucial even for Kenya, which, as illustrated in Chapter One, is seriously grappling

with institutional weaknesses and corruption.

It